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LEGAL ISSUES

I Does an Stat. § 604.20 et seq. bar any of Appellants’ claims against any
Respondents?
THE TRIAL COURT HELD:

Respondent Ocello granted access to Lot 2 by permitting snowmobilers to
use the snowmobile trail. Minn. Stat. § 604A.25. Therefore Appellant is
barred from asserting a claim as trespasser against Respondent Ocello.

As owners of the sign structure placed on Lot 2, Respondents S.B. 25 and

Michael, Daryl and Kathy Krutzig are owners of “land” as defined under
Minn. Stat. § 604A.21, subd. 3 and are therefore immunized from liability
against Appellants’ claims in accordance with the Minnesota Recreational

Use Statute.

m In granting summary judgment to Respondents, did the Trial Court fail to view the
facts in the light most favorable te Appelants, find facts which should have been
reserved for a jury and err in its Conclusions of Law?

THE TRIAL COURT HELD:

As non-possessors of Lot 2, Respondents S.B. 25 and Michael, Daryl and
Kathy Krutzig had a duty te avoid “creat[ing] or maintain[ing] upon the
land a structure or other artificial condition which [they] should recognize as
involving an unreasonable risk of physical harm to others upon or outside of
the land. . .. “ and are subject to liability for any physical harm thereby
caused, regardless of Appellants’ status as a trespasser. However, since there
was no snow on the ground until shortly before the accident, Respondents
could not have recognized that the sign posed an unreasonable risk of harm
to snowmobilers.

Appellant failed to meet his own minimal duty to operate the snowmobile
responsibly, riding at an excessive speed and while intoxicated.

" The Wright County Zening Code does not apply within Monticello limits,
and since there was no violation of the City’s sign setback provisions, ‘
Appellants cannot maintain a negligence per se claim.




STATEMENT OF FACTS

Respondent Ocello, LLC owned three plots in the City of Monticello, County of Wright,
State of Minnesota, which have been identified in this litigation as Lots 1, 2, and 3. (A-241, 243:
T. 16-17) At some time prior to February 9, 2003, Respondent Charles Pfeffer, a realtor, placed a
4’8’ plywood “For Sale” sign on Lot 2. (A-245) Interested parties were to call Respondent
Ocelio, LLC. (A-118) The sign was supported by two thin, steel posts and placed parallel to
High.way 25. (A-204, A-118) Respondent Pfeffer placed no reflective material on the sign or the
suppoﬁ;ng poi-es., (TA. 28)" The sign was placed edge-wise on a well-traveled snowmobile trail
which also raﬁ_parallel to Highway 25.%2 (A-119; T. 4) The sign was in violation of Wright
County Zoning Ordinance 724.1(10), which prohibits the placement of signs within public right-
of-way or easements and which provides that no advertising sign or billboard may be placed
within 200 feet from the centerline of any street or road. (A-188; TA. 31) The sign erected by
Reépbndent Pfeffer for Ocello, LLC was 91 feet from the centerline of Highway 25 and was
theréfofe itz violation of the ordinance. (A-188)

At somé time prior to February 9, 2003, Respondents Michael I. Krutzig and S. B. 25,
LLC purchased Lot 1 from Ocello, LLC. (A-241; TA. 16) After the purchase and prior to
February 9, 2@03, Respondent Michael J. Krutzig replaced Respondent Ocello, LLC’s fér-sale
sign WlthhlS own 4-foot by 8-foot plywood sign advertising the availability of retail and office

spa_.ée on his _Ei'ﬁhd and advising interested parties to call him. (A-236, A-255; TA. 14) The new

e A references the transcrlpt from the December 12, 2004 Summary Judgment Hearing “TA” references the
transcript from the November 18, 2005 Summary Judgment Hearing.

2 Although ﬂ'llS snowmobﬂe trail is well-traveled, and its existence obvious, it is not groomed, maintained, or
debzgnaxed as & trail by any snowmobile club or governmental entity. The frail was created by the informal but .
freque it use of local snowmobilers riding their snowmobiles alongside the highway. Appellants submitted to the
Tnai Cou color coples of five photegraphs ag cxhibits deplctmg the unmistakable existence of this trail.




sign was appm){imately half an inch thick and was supported by the same steel posts and in the
same location as the original sign. (A-255) Respondent Krutzig placed no reflective material on
the sign or the supporting poles.

Michae! Krutzig had permission from Respondent Pfeffer to replace Ocello’s sign with
his own. (A-235, A-246) Pfeffer did not call Ocello to ask its permission. (A-246, 250) There
is no evidence in the record to suggest Ocello knew any of the Respondents Krutzig as anyone
other than a purchaser of one of their plots of land.

: On February 9, 2003, at approximately 7:42 p.m., Appellant Michael Duane Razink and
Phﬂip Mi@:hael Osman left Osman’s home on Osman’s snowmobiles to get gas for the
snowmobiles. (A-207, A-213, A-1 19) They traveled northbc)unci along the snowmobile trail on
the east side of Highway 25. (A-214, A-217) Osman led and Appellant followed, generally
staying at a safe distance behind. (A—.’Z_l 9-221, A-224) Not knowing Respondents’ sign was
there, néver suspecting someone would place a sign in the middle of such a trail, and unable to
see the narrow, half-inch profile of the sign in the darkness ahead of him, Appellant crashed into
the sign. (A-224. A-226) The impact caused serious fractures of Appellant’s right arm, and the
edge of the sign sliced deeply into Appellant’s right arm, nearly severing it just above the bicep.

(A-119)




STATEMENT OF THE CASE

This action was commenced by service of the Summons and Complaint on Respondents
Michael J. Krutzig, Kathy M. Krutzig, Daryl V. Krutzig, S. B. 25, LLC, and Ocello, LLLC on
S.épt'ember 10, 2004. (A-1) Appellants brought negligence and negligence per se claims against
Respondents. Respondents denied negligence and claimed inmymunity under Minn. Stat. §
604A.20, ef seq.

In his Order dated January 4, 2005, Judge Mossey dismissed Respondent Ocello, LLC
from this suit. (A-48) The Court’s Conclusion of Law regarding this dismissal was that
“Re’sﬁondént Ocello granted access to Lot 2 by permitting snowmobilers to use the snowmaobile
trail. Minn. Stat. §604A.25 (2003), therefore bars Respondents from asserting a claim as a
trespasser against Respondent Ocello.”

Mi_chael J. Krutzig, Kathy M. Krutzig, Daryl V. Krutzig, and their corporation, S.B.25
LLC were granted summary judgment by Judge Kathleen A. Mottl in an order dated February 16,
20()6, finding, in part, that because they were “agents” of Ocello, they were also entitled to
dismissal. (A-121)

Re'sp.ondent Charles Pfeffer and Pfeffer Company, the final two remaining Respondents,
weré_ gréntéd summary judgment by Judge Kathleen A. Mottl in an order dated December 1'5,_
2006 ror'i.’t,‘l-ie same grounds. (A-167) Final judgment in this matter was entered on December 20,_ :

2006. (A-164)




ARGUMENT
The Trial Court dismissed of their claims against Respondents even though statutory
immunity pursuant to Minn. Stat. § 604A. 20-27 (2003) applies only to owners who give express
written or oral permission for the recreational use of their land. In this case, no written or oral
permission for Appellant to use Respondents’ land was granted, and in addition, material facts
-regardiﬁg the trail and collision are in genuine dispute.

1.  MINNESOTA’S RECREATIONAL LAND USE STATUTE (MINN. STAT. §
604.200, ET SEQ) IS INAPPLICABLE UNDER THE FACTS OF THIS CASE.

A. The immunity granted by Minn. Stat. § 604A.20, et seq. applies only to Ocello
if it had given written or oral permission for the recreational use of their land

The statute provides:

An owner who gives written or oral permission for the use of the
land for recreational purposes without charge does not by that
action . .. 3) assume responsibility for or incur liability for any
injury to the person or property caused by an act or omission of
the person.

Minin. Stat.§ 6044.23 {2003)(emphasis added). Two points about this section of the statute are
clear. First, this section grants immunity from liability onfy for owners who give written or oral
permisston for the use of their land. In other words, the immunity applies between land owners
and entrants, but it does not change the relationship between land owners and trespassers. Second,
the effgict oftIus section is merely to clarify that the mere act of giving permission does not be
itself create any special or assumed duty oﬁ the part of the land owner. The statute does not say
that a land {iiﬁmcr is immune from lability for all acts or omissions which cause injury to entrants.
The statute further provides:

Except as provided in section 604A.25, an owner who gives written

or oral permission for the use of the land for recreational purposes

without charge: (1) owes no duty of care to rénder or maintain the
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land safe for entry or use by other persons for recreational purpose;
{2) owes no duty to warn these persons of any dangerous condition
on the land, whether patent or latent; (3) owes no duty of care
toward those persons except to refrain from willfully taking action
to cause injury; and (4) owes no duty to curtail use of the lane
during its use for recreational purposes.

Minn. Stat.§ 604A.22 (2003 ¥emphasis added).

Again, immunity depends exclusively on the owner having granted written or oral
pcrmissihn for the recreational user to come on the land. It is clear that the statute is intended to
change fhie land owner’s traditional common law duty to entrants, but by specifically requiring
pénﬁi_‘ssii)_n on the part of the land owner, this section of the statute does not change a land
owner’ 'S‘ duty to trespassets.

| ‘-E:_ina_ﬁ_'y, the statute expressly excludes liability to trespassers from its coverage. The
sfaﬁitéj prowdes

Except as set forth in this section, nothing in sections 604A.20 to 604A.27 limits

the liability that otherwise exists...for conduct which, at law, entitles a trespasser
to maintain an action and obtain relief for the conduct complained of.

Minn, Stat. § 604A.25(1) (2003).
The exception set forth in that section is as follows:

Except for conduct set forth in section 604A.22, clause 3, a person
. may not maintain an action and obtain relief at law for conduct
_referred to in clause (1) in this section if the entry upon the land is
incidental to or arises from access granted for the recreational trail
- use of land dedicated, leased, or permitted by the owners for
recreational trail use.

: P suant to this language of the statute, even the claims of trespassers may be-bari'gd, bu'ti :

only whercthe land is dedicated, leased, or permitted by the owners for recreational trail use. The

‘meaning of “leased” is clear enough. “Dedicated” means “made available by easement, license,




permit, or gther authorization” Minn. Stat. § 604A.21, subd. 2a (2003) “Permit” means “to
consent o formally.” Black’s Law Dictionary 1160 (7th ed. 1999). The act of permission is an
affirmative act; particularly within the context of this statute, which in two places requires
“written or oral” permission. Where the land is not so dedicated, leased, or permitted for
recreational trail use by the owners, the statutory immunity does not apply. And, even where the
immunily does apply, a land owner still owes a duty to refrain from willfully taking action to
cause injury. Minn. Stat. § 604A.22, subd. 3 {2003).

Thé 'M.innesota Court of Appeals held in Watters v. Buckbee Mears Co., 354 N.W.2d 848 |
(Minn: Ct App. 1984) that, “the Minnesota éupreme Court has found the Recreational Use
Statute inapplicable when the land is not offered for public use,” Watters, 354 N.W. 2d at 851
(citing Hughes v. Quarve & Anderson co , 338 N.W. 2d 422, 424 (Minn. 1983), and held that

“[b]fec'ausé— they did not directly or indirectly invite or permit people to use the property for

recréét‘_iénal"p_urposes, the statute does not apply.” Id. (emphasis added)

In this case, there is no evidence to suggest that any of the Respondents ever gavé
conséﬁt,_ Wﬁtten, oral or otherwise, for Appellant to use their land for recreational purposes, nor
was there any invitation or permission given, direct or indirect. As will be discussed below, this
meansiAppeHaht was a trespasser and not an entrant, and the statutory immunities granted by §§
6044.22 and 604A.23 are not applicable here.

ri:‘-hé-ré_tatutory immunity from trespasser claims granted by Minn. Stat. § 604A.25 (2003),
is mapphcable as well, because there is no evidence to suggest that the land was ever dedicaiec'i;
ieaééd; OI‘ pemutted by the ov:mers for recreational use. Therefore, despite the immunities g'rziﬂted
-by the Recreatmnai Land Use Immunity Statute, Respondents still owed Appellant the land

mimon law duties of care to trespassers.




B. Ocello owed a duty to warn Appellant of the artificial conditions it created or
maintained since it knew or should have known snowmobilers were likely to
intrude, the sign was likely to cause serious injury, and not be seen by
snowmobilers.

Watters, as previously discussed, holds that the Minnesota Recreational Use statute
“preserves a trespasser’s common-law rights against landowners.” Watters, 354 N.W.2d at 851.
.Watfers holds that if a land owner knows, or from facts within his kndwledge should know, that
trespassers constantly intrude upon a limited or definite area of the land, he has a duty to give
reasonable warning to prevent injuries caused by an artificial condition that he created or
maintains on the property, if the condition is known to him to be likely to cause serious injury
and he has reason to believe that trespassers will not discover it. See id.; Sirek v. State, 496
N.W.2d 807, 809 (Minn, 1993).

Thus, a possessor of land who knows or should have known that trespassers Constantly
intrude upon a limited area on the land 1is subject to liability for bodily harm caused to a

trespasser by an artificial condifion on the land if:

I. The condition was created or maintained by the ReSpOndent,

2. The Respondent knew that the condition would likely cause death or serious mjury
' to trespassers,

3. The Respondent has reason to believe trespassers will not discover the condltlon
' and
4, The Respondent failed to exercise reasonable care to warn trespassers of both the

condition and the risk involved with regard to the condition.
_ See Restatement (Second) Torts, 2d, § 335 (1965); Joknson v. Washington _C'bunty, 518
NW2d 594, 599 (Minn. 1994) (applying the Restatement). Under this standard a landowner does

have rail_"ﬁfﬁr'_inative duty to give trespasseis adequate warning, and he will be liable for failing to-




exercise reasonable care to warn them about artificial dangers he created or maintained. Sirek,

496 N.'W.2d at 809.

These elements of premises liability law underscore that the Respondents in this case do
owe Appellant a duty of care despite the existence of Minnesota’s Recreational Land Use
Immunity Statute and despite Appellant’s status as a trespasser.

C. Respondents Charles Pfeffer and Pfeffer Company, Inc., are also not entitled
to immunity under Minn. Stat. §604A.20 et seq.

) Charles Pfeffer and Pfeffer Company, Inc., are not “owners” as defined by Minn. Stat.
§604A.20 et seq.
Only “owners” are entitled to the immunities granted by the recreational land use Statute.
Mifu. Sfaf. §604A.20 et seq., defines “owner” narrowly at subdivision 4

“owner” means the possessor of a fee interest or a live estafe, tenant, lessee,
occupant, holder of a utility easement, or person in control of the land.

An “agent” of an owner is not entitled to the protections of the statute by its express
definitions. Where a statute expressly defines terms, those terms limit the application of the
statute ‘ti_), tlie persons or entities as defined and enumerated, Pfeffer, as an “agent” of “owner” is
not Entit'l_e’d to the protection of the statute based on its expressed definitions at Minn. Stat.
§G04A.20 et seéq.

.;Resﬁandents Charles Pfeffer and Pfeffer Company, Inc., are not entitled to no gféa_tér

immumtyunder Minn. Stat. §604A.20 et seq., then Ocello, L.L.C., is due. As discussed

7 O;élio, L.L.C., is not entitled to protection under Minn. Stat. §604A.20 et seq. due to.-
Has n not éiven written oral permission for snowmobilers to use the snowmobile trail ac;oss

it’s pfﬁﬁ:éﬁy,f ;é:_péciﬁcauy Lot 2. Respondents Pfeffer and Pfeffer Company, Inc., thercfore, as

real 'e__s'éaté_ agents for Qcello, L.L.C., also failed to give any written written or oral pemlisSiSn fb{ |
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the snowmobile use across Lot 2. Therefore, Respondents Pfeffer and Pfeffer Company, Inc. are
equally barred from seeking immunity under Minn. Stat. §604A.20 et seq.

Although Charles Pfeffer and Pfeffer Company, Inc., are not entitled to immunity under
Minn. Stat; §‘604A.20 et seq., Charles Ffeffer and Pfeffer Company, Inc., are responsible to wamn
appellants of the artificial conditions they created in placing the posts of the subject sign. Charles
Pieffer knew or should have known that to place a sign in the middle of an obvious snowmobile
path would likely cause serious injury to snowmobilers who would not see the very narrow half
inch wide edge of the sign.

D. Respondents Mich—ael, Daryl and Kathy Krutzig, and SB. 25 L.L.C., are not
“Agents” of Ocello, L.L.C. and Appellants’ claims against them are not
barred under Minn. Stat. § 604A.20, et seq.

Agency is the fiduciary relationship that results from the manifestation of consent by one
person to another that the other shall act on his behalf and subject to his control, and consent by
the other o so act. Jurek v. Thompson, 241 N.W.2d 788, 791 (Minn. 1976). It is the element of
conﬁn’ﬁoﬁé subjection to the will of the principal which distinguishes the agent from other
fiduciaries and the agency agreement from other agreements. Id.

Hére,’ Re_spondents Daryl and Michael Krutzig took down Ocelio’s sign, on Ocello’s lot,
and put up their own sign advertising their own, adjacent land for sale. Before they did so, they
obtained ﬁ'errniss’ion from Respondent Charles Pfeffer, Ocello’s realtor, who never asked anyone
at Ocello fb,r; their permission. Respondents’ argument is, apparently, that Daryl Krutzig was an
agent of 'Miéhael Krutzig, and since Michael Krutzig received permission from Ocello’s realtor to

put upaSIgn, Daryl Krutzig is an agent of Ocello, LLC.?

3 See Krutmgs’ October 17, 2005 Memorandum of Law in Support of Motion for Summary Judgmentat. -
7. Presumably; this argument includes the proposition that Michael Krutzig is also an agent of Oceilo, LLC. (A-79)




However, there is no evidence Ocello even knew of, let alonie consented to, the Krutzigs’
placément of a sign on its property. There is certainly no evidence that Mr. Weinand or anyone at
Ocello consented to an agency relationship between Ocello and the Krutzigs. Respondents were
acting on their own behalf, not Ocello’s. First, the Krutzigs took down Ocello’s sign advertising
Ocello’s sale of the adjacent lots and advising interested parties to call Ocello. Then the Krutzigs
put up their own sign advertising the sale of their lot and advising interested parties to call
Michael Kﬁutzig‘. The Krutzigs were sophisticated businessmen who saw “opportunities” for
memseﬁres‘ in the purchase and sale of this property. They were acting on behalf of their own
pértnérship_, $.B.25 L L.C, for the purpose of generating their own profit; and any benefit to
Ocello was collateral at most. The Krutzigs are not employees, corporate officers, or property
managers working for Ocello. Most importantly, there is no evidence to suggest that, when they
removed Ocello’s sign and put up their own, they were acting subject to Ocello’s control.
Respondent Pfeffer, the realtor, testified that he did not even call Ocello to advise them of the
Krutzig’s changing the signs.

o. - RES.P_ONDENTS MICHAEL, DARYL, AND KATHY KRUTZIG, AS WELL AS

S.B. 25 L.L.C., OWED A DUTY OF CARE TO APPELLANT, AND QUESTIONS

~ OF MATERIAL FACT EXIST AS TO WHETHER THEY VIOLATED THIS
- DUTY. |
o -;I'_{'e'sﬁ(:)r_l.dents Michael, Daryl, and Kathy Krutzig,_ joined by S.B.25 L.L.C., have argued
that they l.f..)v’ved no duty to Appellant and, to the extent tﬁeyf did owe Appellant a duty of care, they
satisfied tﬁei_r duties. Despite Respondents’ assertions, they do owe a duty of care to Appéllant.
Bcééﬁsé-kesbdndents are not “landowners” of the land in question, they owed Appellant the
_sam@_ gardén-'variéty duty of care that any person owes to his fellow citizens. Ata minimum, they

owed Appellant the limited duty a landowner owes to a trespasser. In either case, genuine
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questions of inaterial fact remain as to whether their duty of due care was satisfied. Questions of
whether the d’anger presented by this sign was “obvious,” whether the placement of the sign was
likely to cause death or serious injury, and whether the Respondents had reason to anticipate the
harm are all questions of material fact for the jury. Moreover, Wright County zoning ordinances
establish a fixed, statutory standard of care which Respondents failed to observe. Dismissal of
any Respondents through summary judgment was therefore inappropriate.

A. None of these Respondents were owners or possessors of the land on which
the sign was located, and therefore, they have the common duty to exercise
reasonable care and not the limited duty owed to trespassers.

Careful reading of Minnesota’s common law regarding the duty owed to trespassers
shows that the limited duty owed to trespassers has been specifically limited to the protection of

landowners, or “possessors of land:”

The general rule as to a landowner's duty to adult trespassers is that a

possessor of land is not liable to trespassers for physical harm caused by
.his failure to exercise réasonable care to put the land in a condition

sonably safe for their reception, or to carry on his activities so as not to
endanger them. However, the rule changes where there are artificial
conditions highly dangerous to constant trespassers on a limited area. In
that case, a possessor of land who knows, or from facts within his
knowledge should know, that trespassers constantly intrude upon a limited
area of the land, is subject to liability for bodily harm caused to them by
an artificial condition on the land, if the condition is one which the
possessor has created or maintains and is, to his knowledge, likely to
cause death or serious bodily harm to such trespassets and is of such a
- nature that he has reason to believe that such trespassers will not discover
~ . .it, and the possessor has failed to exercise reasonable care to warn such

. trespassers of the condition and the risk involved.
Hughes 338 N W .2d at 424 (emphases added). Recreational Land Use Statute is intended in part

: the fandowner against common-law duties and liabilities.” Garberg v. lelerbernd

2003W L21265669 (unpublished opinion). (A-~181) The Statute itse!f states “it is the policy of
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this state...to encourage and promote the use of...privately owned lands...” Minn. Stat. §
604A.20 (2005).

While the law favors landowners, it does not limit the duty of care to be observed by
otherrs who are not owners of the land. The language used in the Recreational Land Use Statute,
and by-th'e: Minnesota Supreme Court, is that “landowners,” “possessors,” and “occupants”™ of
land have a limited duty. None of the above authorities suggest that if a Appellant is a {respasser,
all persons creafing or maintaining hazards on Lot 2 are relieved of their usual duty to exercise
reasonable care.

In this case, it is undisputed that Appellant was a trespasser. However, it is also
undisputed that the sign which caused Appellant’s injury was located on Lot 2, which was at that
time ow.'ned by Ocello, L.I..C. and was not owned by any of the Krutzigs or by S.B.25 L.L..C.
Neither the Kr-‘utzigs nor S.B.25 L.L.C. were “possessors” or occupants of the lot on which the
sign was placed. The Trial Court found as a matter of law that “Respondents Michael, Kathy,
and D&rﬂ Krutzig, and $.B.25 are not owners of Lot 2. (A-48) Therefore, the duty of care that
applies to Respondents Michael, Kathy, and Daryl Krutzig, and S.B.25 is not the limited duty of
landOqurs to trespassers, but the garden-variety duty to eXercise reasonable care that any person
must O:bS'Cl’Vé to protect the rights and safety of his fellow citizens. Genuine questions of material
fact exist as to whether these Respondents violated their common-law duty of reasonable care
when they placed their 8’ x 4’ x %” sign, edge-on, iI\l the middle of this well-traveled
snovvﬁobi!e trail, and by failing to place any lights or reflective materials or anything to warn
?efsdﬁs;@i{ipm?dhing the sign at night. These questions must be resolved by a jury, and the Triai

Court’_éf-iﬁér?ﬁiés’&l of Respondents by summary judgment was inappropriate.
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B. At the very least, Respondents owed Appellant the duty of care owed by
landowners to trespassers.

Even if this Court were to find that Appellant’s status as a trespasser controls the duty
owed him by anyone, regardless of their status as a landowner, Respondents still owed Appellant
at least the limited duty of care a landowner owes to trespassers. In general, a possessor of land is
not liable to trespassers for physical harm caused by his failure to exercise reasonable care to put
the Iand in a condition reasonably safe for their reception, or to carry on his activities so as not to
endanger them. Hughes v. Quarve & Anderson Co., 338 N.W.2d 422, 424 (Minn. 1983).
Howevef, the rule changes where there are artificial conditions highly dangerous to constant
trespassers on a limited area. Id. If a land owner knows, or from facts within his knowledge
shotld know, that trespassers constantly intrude upon a limited or definite arca of the land, he
has 4 duty to give reasonable warning to prevent injuries caused by an artificial condition that he
created or maintains on the property, if the condition is known to him to be likely to cause
serious injury and he has reason to believe that trespassers will not discover it. See id.; Sirekv.
State, 496 N.W.2d 807, 809 (Minn. 1993).

Thus, a possessor of land whé knows or should have known that trespassers constantly
intrude ti_pon a limited area on the land is subject to liability for bodily harm caused to a
-trespas_sfs}_by an artificial condition on the land if:

: 1 - The condition was created or maintained by the Respondent,

The Respondent knew or should have known that the condition would likely
cause death or serious injury to trespassers,

3. The Respondent has reason to believe trespassers will not discover the condition,
and
4. - The Respondent failed to exercise reasonable care to warn trespassers of both the.

condition and the risk involved with regard i:(_) the condition.
See Restatement (Second) Torts, § 335 (1965); Johnson v. Washington County, 518

N: W;gzdf;é;_fg;i; 599 (Minn. 1994) (applying the Restatement). The landowner has a continving duty
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to gii/e trespassers adequate warning, and he will be liable for failing to exercise reasonable care
to warn them about artificial dangers he created or maintained. Sirek, 496 N.W.2d at 809.

Again, the Trial Court has already held as a matter of law that Respondents Michael,
Daryl, and Kathy Krutzig, and $.B.25 L.L.C. were not landowners in regard to the land in
question. However, even if this limited standard is applied to these Respondents, genuine
questions of material fact exist which must be resolved by a jury. It is undisputed that the sign
was an artificial condition, and that it was maintained or created by Respondents. Genuiné
questions of material fact exist as to whether Respondents knew or should have known that
placing a % inch thick sign edge-on in the middle of a snowmobile trail would likely cause death
or serious injury to snowmobilers, and whether Respondents had reason to know snowmobilers
might fail to see the sign until too late. A jury must also decide whether Respondents exercised
reas‘()nablé'—cére to warn snowmobilers of the danger presented by this sign, although it is also
undisputed that Respondents failed to place lights, reflectors, any reflective material, or anything
at all to warn snowmobilers in {ime to avoid this sign at night. As such, dismissal or
Respondents by summary judgment was inappropriate.

C Questions of Appellant’s contributory negligence, whether the danger
presented by this sign was “obvious,” whether the sign was likely to cause
serious bodily harm, and whether the Respondents had reason to anticipate
the harm, are all questions of material fact for the jury.

Respondents in their respective summary judgment memoranda asserted various reasons

‘why they should not be held liable for their negligent conduct. They assert that:
: 1) | ~ Appellant was intoxicated and/or not keeping a proper lookout;
2} - Appellant was exceeding snowmobiling speed limits;

©.3).  Thesign was “obvious,” and _
4}y The sign was not “likely to cause death or serious injury.”
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Each of these allegations, even if true, does no more than create a fact question for a jury to
decide, and therefore summary judgment was inappropriate. Allegations regarding Appellant’s
speed, intoxication, and failure to keep a proper lookout create at most a question of comparative
fault to be resolved by a jury. A jury must determine whether Appellant’s speed was excessive,
whéther he kept a proper lookout, whether he was too intoxicated to properly operate his
snoWrri‘ob‘i—le—,‘ and whether any of these things contributed to his injury.

Arguments that the sign was “obvious” and not “Jikely to cause death or serious injury”
likewise create fact questions for a jury to resolve. Respondents Daryl and Kathy Krutzig argue
that “there is no evidence that trespassers regularly used the property in question.” However,
taking the evidence--including the pictures of this trail taken in both the winter and summer
months--in the light most favorable to Appellants, there is at least a question of material fact
regarding regular use. (A-194-198) In addition, the Trial Court erroneousl;} found, since no
express permission oral or written, that “Respondent Ocello granted access to Lot 2 by
permitting snowmobilers to use the snowmobile trail.” (A-48). A jury should decide whether
there was regular use by snowmobilers, and whether the sign was likely to cause serious bodily
harm given thee position in which it was placed.

rRe'sp'ondents claim the sign was obvious, while Appellant claims he could not see the
sign until it was too late to avoid it. The question of whether the sign was obvious to persons
ridiﬁg on'the énowmobile trail is one of fact to be resolved by a jury. In addition, the Minnesota
Supreme Court has held on this issue that even if a danger is “obvious,” the possessor of land is
-still ‘_l'ia'ﬁ_le'tt)' a trespasser if the possessor “should anticipate the harm despite such kllOWiedge. or
OBViduSﬂéﬁéé;” Peterson v. W.T. Rawleigh, 144 N.W.2d 555, 558 (Minn. 1966). Even supposing

: _' andﬂs placement were obvious as a matter of law, a jury should be permitted to
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consider Appellant’s contention that Respondents should have anticipated the harm that befell
hinn,

D. Respondents Pleffer, Krutzig, Krutzig and S.B. 25’s placement of the sign
vielated Wright Country safety ordinances and constitutes negligence per se.

Minnesota recognizes establishes that violations of regulations or ordinances that are
adopted pursuant to statutory authority can result in negligence per se. Alderman’s Inc. v.
Shanks, 536 N.-W.2d 4, 10 (Minn. 1995).

: -ResPdndents have asserted in deposition and in previous pleadings that the Wright
Couﬁtjf :zqﬁing ordinance is inapplicable because the incident took place within the city limits of
Montlceilo Thie Trial Court adopted this position. However, it makes no sense to suggest that
county ordinances do not apply simply because the acts in question occurred inside the limits of
a city within that county. Respondent has cited no authority to support its claim that the Wright
County o’rdinance does not apply for this reason. Unless the City of Monticello has adopted a
compa‘i:ibie but more restrictive ordinance, the Wright County ordinance applies. Minn. Stat. §
39473'3, entitled “County prevails over town unless town more restrictive,” provides that:

after the adoption of official controls for a county or portion

thereof by the board of county commissioners no town shall enact

or enforce official controls inconsistent with or less restrictive than

the standards prescribed in the official controls adopted by the

“board.
Minn. -Siia't: §-'394 33, subd. 1 (2003). The term “inconsistent” means circumstances where a
townshlﬁ unplements standards that are different in nature from county standards. Altenburg v.
.Bd of Supervzsors of Pleasant Mound Township, 615 N.W.2d 874, 879 (Mion. Ct. App. 2000). -

Counhes have been given pnorlty over townships in matters of zomng except to the extent that

the tpWI_,iS,hlpj S‘_ ordinance is compatlble but more restrictive. Id. at 880. Respondents’ sign was

placé& Wlthm the County of Wright and is therefore subject to the ordinances passed by the
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County of Wright, regardless of the fact that the sign was also within the city limits of
Monticello.

Wright County Zoning Ordinance 724.1(10), prohibits the placement of signs within
public right-of-way or easements and requires that signs be placed 200 feet away from the
centerline of any street or road. {A-188) Listed first among the purposes of this ordinance is the
protection of the public health and safety. Appellants are members of the public and residents of
Wright County, and the ordinance was enacted in part to protect their health and safety. The only
conceivable public health and safety rationale for this ordinance is to protect members of the
pubiic, including Appellant, from being injured if their car were to stray from the road, or if they
were operating an off-road vehicle alongside the road, as Appellant was when he was injured by
Respondents’ sign. Respondents placed their sign well within 200 feet of the centerline of
Highway 25, and Appellant was severely injured as a result. The undisputed facts of this case
establish Respondents’ negligence per s¢. At the very least; there are genuine issues of material
fact regarding Respondents’ violation of this ordinance which must be resolved by a jury. Either

way, summary judgment for Respondents is inappropriate.
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CONCLUSION

Minnesota’s Recreational Land Use immunity statute only absolves land owners who
give written or oral permission for entrants to use their land for recreational purposes. Because
no permission was given in this case and because Respondents owed Appellants a duty of care,
even as a trespasser, the Recreational Land Use immunity statute does not bar Appellants’
claims. In addition, the Wright County Zoning Ordinance is applicable and sustains Appellants’
negligence per se claims.

Addiﬁbnally, Respondents owed a duty of care to Appeliants. Because all Respondents
'éxcépt _fq'r' Océllo, L.L.C. were not “land owners” of land in question, those Respondents owed
Appéi.iénts the same, garden-variety duty of care that any person owes to his fellow citizens.
Failing that, they owed Appellants the limited duty a land owner owes to a trespasser. In either
case, génuiné issues of material fact remain as to whether Respondents’ duty of care was
satisfied. éuestions of whether the danger presented by this sign was “obvious,” whether
placement of the sign was likely to cause death or serious injury, or the Respondents had reason
to ahti@ipate the harm are all questions of material fact for the jury. Further, Wright County
ZOn?ng Ordinances established a fixed, statutory standard of care which Respondents failed to
obsé:j'_r\.re-.:

| F these reasons, the Trial Court’s dismissal of all Respondents was inappropriate, and.

Appeﬂantsseek reversal of the Trial Court’s rulings.
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