STATE OF MINNESOTA
IN SUPREME COURT

ADM10-8041

ORDER PROMULGATING AMENDMENTS TO
THE RULES OF JUVENILE PROTECTION,
ADOPTION, AND GUARDIAN AD LITEM PROCEDURE

The Advisory Committee on the Rules of Juvenile Protection, Adoption, and
Guardian Ad Litem Procedure has recommended amendments to the Rules of Juvenile
Protection, Adoption, and Guardian Ad Litem Procedure to update the rules and to
accommodate the judicial branch’s increasing use of electronic filing and service.
Specifically, the committee’s recommended amendments aim to incorporate terms and
requirements commonly used in an electronic filing and service environment; update
various rules based on statutory or other changes in the law; and clarify public access to
records and information in the proceedings subject to these rules.

In an order filed January 2, 2015, the court opened a public-comment period on
the proposed amendments to these rules. The court also scheduled a public hearing on
March 17, 2015, to consider issues related to public access to judicial-branch case records
that may be presented by the recommended amendments to these rules. Thirteen written
comments were received on the committee’s proposed amendments. Judge John
McBride, chair of the committee, spoke at the March 17 hearing, as did several members

of the public.



The court has carefully considered the committee’s recommendations and the
comments. Based on all of the files, records, and proceedings herein,

IT ISHEREBY ORDERED THAT:

1. The attached amendments to the Rules of Juvenile Protection, Adoption,
and Guardian Ad Litem Procedure be, and the same are, prescribed and promulgated to
be effective as of July 1, 2015. The rules as amended shall apply to all cases pending on,
or filed on or after, the effective date, except that Rules 8.03, 8.04, 8.05, and 8.06 of the
Rules of Juvenile Protection Procedure, as amended, shall apply only to documents filed
with a court on or after July 1, 2015.

2. The inclusion of committee comments is for convenience and does not
reflect court approval of those comments.

3. The Advisory Committee for the Rules of Juvenile Protection, Adoption,
and Guardian Ad Litem Procedure shall continue to serve and monitor the rules and these
amendments during the expansion of electronic filing and electronic service in the district
courts, and by April 1, 2016, report to the court on any additional or new amendments to
the rules deemed necessary by the committee.

Dated: April 22, 2015 BY THE COURT:

% ; % Ve

Lorie S. Gildea
Chief Justice



STATE OF MINNESOTA
IN SUPREME COURT

ADM10-8041
MEMORANDUM
PER CURIAM.

In July 2014, the court directed the Advisory Committee on the Rules of Juvenile
Protection, Adoption, and Guardian Ad Litem Procedure to consider whether
amendments to the rules were needed to accommodate the transition by the judicial
branch to a more universal electronic environment. The committee met several times in
2014, and on December 29, 2014, filed a report and recommendations for amendments to
the rules. Specifically, the committee recommends amendments to: (a) make non-
substantive changes that incorporate terms commonly used in an electronic environment,
e.g., substituting “document” for “paper,” and update language in the rules to reflect
changes in the law or terminology; (b) incorporate the electronic service and filing
provisions of Minn. Gen. R. Prac. 14, and permit in some instances the use of sworn
statements under penalty of perjury; (c) clarify the extent and scope of public, including
remote, access to juvenile protection case records; and, (d) update the Rules of Guardian
ad Litem Procedure for Juvenile and Family Court to reflect the change in administration
and supervision of guardians ad litem by the State Guardian ad Litem Board.

The court provided a 60-day public comment period on the proposed amendments.
Comments were received from a range of interested entities and persons, including: the

Minnesota State Bar Association; representatives of media organizations; representatives



of organizations that advocate on behalf of children in need of protection, families, and
transparency and accountability in Minnesota’s juvenile protection system; and, private
citizens interested in the safety and protection of children.

The written comments and those at the hearing focused almost exclusively on
public access to case records in proceedings subject to the Rules of Juvenile Protection
Procedure. Before turning to those comments, we address the proposed amendments to
the Rules of Adoption Procedure and the Rules of Guardian ad Litem Procedure.

First, we approve the recommended amendments to the Rules of Adoption
Procedure. No comments were submitted nor were any concerns identified regarding the
recommended amendments to these rules. Most of the recommended amendments clarify
the application of the General Rules of Practice and the Rules of Public Access to
Records of the Judicial Branch in adoption proceedings; or clarify the procedures for
electronic service and filing in adoption matters. The recommended amendments
facilitate the expansion of electronic filing and service in adoption cases, and are
therefore approved.

Second, we approve the recommended amendments to the Rules of Guardian ad
Litem Procedure. Minnesota Statutes 8 480.35 (2014), established the State Guardian ad
Litem Board to supervise and administer guardians ad litem. The committee’s
recommended amendments reflect the transition in administration and supervision from
the State Court Administrator’s Office to the State Guardian ad Litem Board, are non-

substantive in nature, and are therefore approved.



Third, many of the recommended amendments to the Rules of Juvenile Protection
Procedure also clarify the application of other court rules to juvenile protection
proceedings and facilitate the expansion of electronic filing and service in Minnesota
courts. Therefore, with the exception noted below, we approve the recommended
amendments to these rules.*

We now turn to the comments. As noted above, these comments focused almost
exclusively on the issue of public access to case records in juvenile protection
proceedings—specifically, the recommendation to amend Rule 8.04, subdivision 2 to
designate “social services reports and guardian ad litem reports” confidential. See
ADM10-8041, Report at pp. 24-25 (Dec. 29, 2014). This designation would exclude
public access to these reports. Id. at p. 26 (recommended amendment to subdivision 3).
The committee’s Advisory Comment acknowledges that proposed Rule 8.04, subdivision
2(0), is a “new provision” that would represent a “departure” from the previous public
access allowed to such reports. 1d. at p. 33. For the reasons below, we elect not to adopt

that portion of the committee’s proposal.?

! An amendment, not recommended by the committee, has been made to Minn. R.

Juv. Prot. P. 47.01, to reinforce that appeals subject to these rules have different filing
deadlines than for other types of appeals. Parties to an appeal who seek review by this
court are reminded that the deadline for a petition for review is 15 days after the filing
date of the court of appeals opinion, Minn. R. Juv. Prot. P. 47.07, not the 30 days
available under Minn. R. Civ. App. P. 117.

2 Amendments were recommended to other paragraphs in subdivision 2 that identify

confidential documents or confidential information. None of the comments submitted
regarding the recommended amendments expressed concern with the access limitations in
these other paragraphs of subdivision 2. Many of the provisions in subdivision 2 are
intended to ensure compliance with privacy restrictions in other state and federal laws.
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Currently, case records in juvenile protection matters are presumed to be
accessible “to any party and to any member of the public for inspection, copying, or
release.” Minn. R. Juv. Prot. P. 8.01.> Similarly, under the public access rules,
“[r]ecords of all courts” are presumed public. Minn. R. Pub. Access 2.

Social worker and guardian ad litem reports, as the committee explains, “often
contain highly sensitive information”; indeed, these reports may include details on some
of the most sensitive aspects of the lives of some of our most vulnerable citizens:
children, including minor victims of abuse, who may reside in an unsafe or unhealthy
setting, and family members struggling to overcome health and economic challenges of a
highly personal nature. The privacy interests implicated by these matters deserve
protection. The comments, however, question the impact on the transparency,
accountability, and legitimacy of these proceedings if social worker and guardian ad
litem reports were designated as no longer publicly accessible. Some of the comments
expressed concern that without public accountability and oversight, the very purpose of
the proceedings, to protect and advance the best interests and welfare of children at risk
of harm or injury, is undermined. Put another way, some commenters believe the judicial

branch can, without departing from the current level of public access, accommodate

Thus, with the exception of proposed paragraph (0), we approve the amendments to Rule
8.04, subdivision 2.

3 In contrast, adoption case records are “not [] available for inspection or copying by
any person” with limited exceptions. Minn. R. Adopt. P. 7.01. The committee did not
propose any amendments to the current status of adoption case records, and the
amendments promulgated today make no change to their status.



multiple objectives: preserve legitimate privacy interests, ensure transparency and
accountability in proceedings in which the State intervenes in family relationships, and
ensure that the child’s best interests remain the paramount purpose of the proceeding.

The State and the judiciary are charged with protecting the best interests of
children, a charge that is the “paramount consideration” in all juvenile protection
proceedings. In re Welfare of Child of R.D.L., 853 N.W.2d 127, 131 (Minn. 2014); see
also Minn. Stat. § 260C.001, subd. 2(a) (2014). The judicial branch has adhered to this
objective while permitting public access to the public portions of social worker and
guardian ad litem reports. Nothing in the legislative direction to protect the best interests
of a child has changed, and we perceive no reason that our commitment to the
presumptive public access to these reports should change.*

The committee correctly recognized that a “redact on demand” process would be
“impractical” and inefficient in an electronic filing environment. Report at p. 33-34. But
we decide not to adopt the committee’s recommendation to solve that inefficiency by
restricting public access to these reports. Nor do we see a need to restrict public access
when the committee has already taken steps to ensure the important privacy interests
implicated by some of the details or information in these reports are protected. In

particular, the new provisions in Rule 8.04, subdivision 5, which require parties to

4 We recognize that some details may need to be omitted from these reports before

filing in order for public access to them to be granted. Indeed, paragraphs (a)-(n) of Rule
8.04, subdivision 2, catalog several categories of documents or information that are not
public. Amendments recommended to Rule 8.04, subdivision 5, which we adopt here,
provide procedures to ensure that confidential documents and confidential information
are correctly maintained as non-public. See Minn. R. Juv. Prot. P. 8.04, subd. 5.
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designate documents or information as confidential, will alleviate the committee’s
concern with the inefficiency of a redact-on-demand process. See Minn. R. Juv. Prot. P.
8.04, subd. 5 (a)-(b) (“No person shall file” a confidential document or a publicly
accessible document with confidential information without the required confidentiality
restrictions) (emphasis added). Further, court administration is authorized to “direct the
filer to” comply with these requirements. Minn. R. Juv. Prot. P. 8.04, subd. 5(d)(2).°
Finally, none of these case records are remotely accessible. Minn. R. Pub. Access 8,
subd. 2(d).°

We recognize that the concerns to be balanced here are weighty. But we conclude
that the correct balance is struck by retaining public access to the records that shed light
on the steps taken by the State to protect the State’s children. We therefore do not adopt
the language recommended as Rule 8.04, subdivision 2(0).

We acknowledge, as Judge McBride explained, that social worker and guardian ad
litem reports may be “peppered” with confidential information. We are confident,

however, that report authors and those who file these reports can comply with the rules

> We are confident district court judges will demand compliance with these rules,

and as necessary exercise the sanction authority permitted by these amendments. See
Minn. R. Juv. Prot. P. 8.04, subd. 5(d)(3).

6 None of the comments opposed the restrictions on remote access to case records in

juvenile protection matters. In addition, the committee recommended that case records in
juvenile protection proceedings in which a child is a party, see, e.g., Minn. R. Juv. Prot.
P. 21.01, subd. 2 (identifying case types in which the child “regardless of age, shall also
be a party”), should be “confidential and presumptively inaccessible to the public.”
Minn. R. Juv. Prot. P. 8.04, subd. 4. The committee determined this restriction is
necessary, at least temporarily, based on search-functionality limitations that currently
exist in the case management system. We agree and therefore adopt this recommended
amendment as well.



for filing confidential documents or public documents with confidential information,
Minn. R. Juv. Prot. P. 8.04, subd. 5, and we encourage State Court Administration to
provide guidance and training on the requirements of the amended rules. We are also
confident that court staff will, consistent with the best interests of children, work
collaboratively with the stakeholders in juvenile protection matters to prevent the
inadvertent release of non-public information.

We appreciate the thorough and thoughtful work of the committee on these
challenging issues, and in completing its work in the limited time frame provided for

statewide implementation of e-filing and e-service.



AMENDMENTS TO THE RULES OF JUVENILE PROTECTION PROCEDURE

[Note: In the following amendments, deletions are indicated by a line drawn through
the words and additions are indicated by a line drawn under the words.]

RULE 2. DEFINITIONS
Rule 2.01. Definitions

The terms used in these rules shall have the following meanings:

(1) “Adjudicated father” means an individual determined by a court, or
pursuant to a recognition of parentage under Minnesota Statutes § 257.75 to be the
biological father of the child.

(2)  “Affidavit” is defined in Rule 15 of the General Rules of Practice for the

District Courts.

(32) “Alleged father” means an individual claimed by a party or participant to
be the biological father of a child.

(43) “Child” means an individual under 18 years of age. “Child” also includes
individuals under age 21 who are in foster care pursuant to Minnesota Statutes
§ 260C.451.

(54) “Child placing agency” means any agency licensed pursuant to Minnesota
Statutes § 245A.02-.16 or § 252.28.

(65) “Child custody proceeding;” isas defined in the Indian Child Welfare Act,
25 U.S.C. § 1903(1), and Minnesota Statutes 8 260.755, subd. 3, and means and includes:

(@)  “foster care placement,” which means any action removing an Indian
child from the child’s parent or Indian custodian for temporary placement in a foster
home, institution, or the home of a guardian or conservator where the parent or Indian
custodian cannot have the child returned upon demand, but where parental rights have not
been terminated:;

(b)  “termination of parental rights,” which means any action resulting in

the termination of the parent-child relationship;



(c)  “preadoptive placement,” which means the temporary placement of
an Indian child in a foster home or institution after the termination of parental rights, but
prior to or in lieu of adoptive placement; and

(d)  “adoptive placement,” which means the permanent placement of an
Indian child for adoption, including any action resulting in a final decree of adoption.

Such term or terms shall not include a placement based upon an act which, if
committed by an adult, would be deemed a crime, or an award of custody to one of the
parents in a divorce proceeding.

(76) “Child support” means an amount for basic support, child care support,
and medical support pursuant to:

(@) the duty of support ordered in a parentage proceeding under
Minnesota Statutes 8§ 257.51-.74;

(b) a contribution by parents ordered under Minnesota Statutes
8 256.87; or

(c)  support ordered under Minnesota Statutes chapters 518B or 518C.

(8) “Electronic means” is defined in Rule 14.01 of the General Rules of

Practice for the District Courts.

(9%9) “Emergency protective care” means the placement status of a child when:
(a) taken into custody by a peace officer pursuant to Minnesota
Statutes § 260C.151, subd. 6; § 260C.154; or § 260C.175; or
(b)  returned home before an emergency protective care hearing pursuant
to Rule 30 with court ordered conditions of release.
(108) “Extended family member;” isas defined in the Indian Child Welfare Act,
25 U.S.C. § 1903(2), which provides that the term is shal-be-as-defined by the law or

custom of the Indian child’s tribe or, in the absence of such law or custom, shall be a
person who has reached the age of eighteen (18) and who is the Indian child’s
grandparent, aunt or uncle, brother or sister, brother-in-law or sister-in-law, niece or

nephew, first or second cousin, or stepparent.


https://www.revisor.mn.gov/statutes?id=256.87#stat.256.87

(119) “Foster care” means the 24-hour-a-day substitute care for a child
placed away from the child’s parents or guardian and for whom a responsible social
services agency has placement and care responsibilities under Minnesota
Statutes 8§ 260C.007, subd. 18. “Foster care” includes, but is not limited to,
placement in foster family homes, foster homes of relatives, group homes,
emergency shelters, residential facilities not excluded in this subdivision, child care
institutions, and preadoptive homes. A child is in foster care under this definition
regardless of whether the facility is licensed and payments are made for the cost of
care. Nothing in this definition creates any authority to place a child in a home or
facility that is required to be licensed which is not licensed. “Foster care” does not
include placement in any of the following facilities: hospitals, inpatient chemical
dependency treatment facilities, facilities that are primarily for delinquent children,
any corrections facility or program within a particular correctionzs facility not
meeting requirements for Title IV-E facilities as determined by the commissioner,
facilities to which a child is committed under the provision of chapter 253B,
forestry camps, or jails. Foster care is intended to provide for a child’s safety or
access to treatment. Foster care must not be used as a punishment or consequence
for a child’s behavior.

(1210) “Independent living plan” is a plan for a child age sixteen (16) or older
who is in placement as a result of a permanency disposition which includes the objectives
set forth in Minnesota Statutes § 260C.212, subd. 1(c)(11).

(1311)“Indian child;” isas defined in the Indian Child Welfare Act, 25
U.S.C. 8 1903(4), and modified by Minnesota Statutes § 260.755, subd. 8, and means any
unmarried person who is under age eighteen (18) and is either (a) a member of an Indian
tribe or (b) eligible for membership in an Indian tribe.

(1422)“Indian custodian,” isas defined in the Indian Child Welfare Act, 25
U.S.C. §1903(6), and Minnesota Statutes 8 260.755, subd. 10, and means an Indian

person who has legal custody of an Indian child under tribal law or custom or under state



law, or to whom temporary physical care, custody, and control has been transferred by
the parent of such child.
(1533) “Indian child’s tribe;” isas defined in the Indian Child Welfare Act, 25
U.S.C. § 1903(5), and Minnesota Statutes 8 260.755, subd. 9, and means:
(@)  the Indian tribe in which an Indian child is a member or eligible for
membership; or
(b) in the case of an Indian child who is a member of or eligible for
membership in more than one tribe, the Indian tribe with which the Indian child has the
most significant contacts.
(1614)“Indian tribe;” isas defined in the Indian Child Welfare Act, 25
U.S.C. § 1903(8), and Minnesota Statutes 8 260.755, subd. 12, and means an Indian tribe,

band, nation, or other organized group or community of Indians recognized as eligible for
the services provided to Indians by the Secretary of the Interior because of their status as
Indians, including any Alaska Native village as defined in 43 U.S.C. § 1602(c), and
exercising tribal governmental powers.

(1745) “Juvenile protection case records” means all records efthejuvente-court

regarding a particular juvenile protection matter ease-er-controversy—ncluding-all-records
filed with the—court—or generated by the court, including orders, notices, the register of

actions, the index, the calendar, and the official transcript. JuvenHeprotection—ease

transeripts-of-hearings-and-trials—See also “records” defined in subdivision (3229).

(1816) “Juvenile protection matter” means any of the following types of matters:
(@) child in need of protection or services matters as defined in
Minnesota Statutes § 260C.007, subd. 6, including habitual truant and runaway matters;
(b)  neglected and in foster care matters as defined in Minnesota
Statutes § 260C.007, subd. 24;
(c)  review of voluntary foster care matters as defined in Minnesota
Statutes § 260C.141, subd. 2;



(d)  review of out-of-home placement matters as defined in Minnesota
Statutes § 260C.212;

(e) termination of parental rights matters as defined in Minnesota
Statutes § 260C.301-.328; and

()  permanent placement matters as defined in Minnesota
Statutes § 260C.503-.521, including matters involving termination of parental rights,
guardianship to the commissioner of human services, transfer of permanent legal and
physical custody to a relative, permanent custody to the agency, and temporary legal
custody to the agency, and matters involving voluntary placement pursuant to Minnesota
Statutes 260D.07.

(1917) “Legal custodian” means a person, including a legal guardian, who by
court order or statute has sole or joint legal or physical custody of the child.

(2018) “Nonresident parent” means a parent who was not residing with the child
at the time the child was removed from the home.

(2119) “Parent” is defined in Minnesota Statutes § 260C.007, subd. 25.

(2220) “Parentage matter” means an action under Minnesota Statutes § 257.51—
74 to:

(a)  establish a parent and child relationship, including determination of
paternity or maternity, the name of the child, legal and physical custody, parenting time,
and child support; or

(b)  declare the nonexistence of the parent and child relationship.

(2321)“Person;” isas defined in Minnesota Statutes 8 260C.007, subd. 26, and
includes any individual, association, corporation, partnership, and the state or any of its
political subdivisions, departments, or agencies.

(2422)“Presumed father” means an individual who is presumed to be the
biological father of a child under Minnesota Statutes § 257.55, subd. 1, or § 260C.150,
subd. 2.

(2523) “Protective care” means the right of the responsible social services agency

or child-placing agency to temporary physical custody and control of a child for purposes
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of foster care placement, and the right and duty of the responsible social services agency
or child-placing agency to provide the care, food, lodging, training, education,
supervision, and treatment the child needs.

(2624) “Protective supervision,” as referenced in Minnesota Statutes 8§ 260C.201,
subd. 1(a)(1), means the right and duty of the responsible social services agency or child-
placing agency to monitor the conditions imposed by the court directed to the correction
of the child’s need for protection or services while in the care of the child’s parent or
legal custodian.

(2725) “Putative fFather” is defined—has—the—meaning—setforth in Minnesota
Statutes § 259.21.

(2826) “Qualified expert witness;” isas defined in Minnesota Administrative
Rule 9560.0221, subp. 3G, and means:

(8 a member of an Indian child’s tribe who is recognized by the tribal
community as knowledgeable in tribal customs of family organization and child rearing;

(b) a lay expert witness having substantial experience in the delivery of
child and family services to Indians, and extensive knowledge of prevailing social and
cultural standards and child rearing practices within the Indian child’s tribe; or

(c) aprofessional person having substantial education and experience in
the area of the professional person’s specialty, along with substantial knowledge of
prevailing social and cultural standards and child-rearing practices within the Indian
community.

(2927) “Reasonable efforts to prevent placement;” isas defined in Minnesota
Statutes 8 260.012(d), and means:

(@) the agency has made reasonable efforts to prevent the placement of the
child in foster care; or

(b)  given the particular circumstances of the child and family at the time of the
child’s removal, there are no services or efforts available which could allow the child to

safely remain in the home.



“Reasonable efforts” are made upon the exercise of due diligence by the
responsible social services agency to use culturally appropriate and available services to
meet the needs of the child and the child’s family.

(3028) “Reasonable efforts to finalize a permanent plan for the child;” isas
defined in Minnesota Statutes § 260.012(e) and (f), and means due diligence by the
responsible social services agency:

(@)  to reunify the child with the parent or guardian from whom the child was
removed;

(b)  to assess a noncustodial parent’s ability to provide day-to-day care for the
child and, where appropriate, provide services necessary to enable the noncustodial
parent to safely provide the care, as required by Minnesota Statutes § 260C.212, subd. 4;

(c) to conduct a relative search as required under Minnesota
Statutes 8 260C.212, subd. 5;

(d)  to place siblings removed from their home in the same home for foster care
or adoption, or transfer permanent legal and physical custody to a relative. Visitation
between siblings who are not in the same foster care, adoption, or custodial placement or
facility shall be consistent with Minnesota Statutes § 260C.212, subd. 2; and

(e)  when the child cannot return to the parent or guardian from whom the child
was removed, to plan for and finalize a safe and legally permanent alternative home for
the child, and consider permanent alternative homes for the child inside or outside of the
state, preferably through adoption or transfer of permanent legal and physical custody of
the child.

“Reasonable efforts” are made upon the exercise of due diligence by the
responsible social services agency to use culturally appropriate and available services to
meet the needs of the child and the child’s family.

(3129) “Records” is defined in Rule 3 of the Rules of Public Access to Records of
the Judicial Branch means any recorded information that is collected, created, received,




defined in the Rules of Public Access to Records of the Judicial Branch. See also
“juvenile protection case records” defined in subdivision (1815).

(3230) “Relative” isas defined in Minnesota Statutes § 260C.007, subd. 27, and
means a person related to the child by blood, marriage, or adoption, or an individual who
is an important friend with whom the child has resided or had significant contact. For an
Indian child, “relative” includes members of the extended family as defined by the law or
custom of the Indian child’s tribe or, in the absence of laws or custom, nieces, nephews,
or first or second cousins, as provided in the Indian Child Welfare Act of 1978,
25 U.S.C. §1903(2).

(3331) “Removed from home” means the child has been taken out of the care of
the parent or legal custodian, including a substitute caregiver, and placed in foster care or
in a shelter care facility.

(3432) “Reservation;” isas defined in the Indian Child Welfare Act, 25 U.S.C. §
1903(10), and means Indian country as defined in 18 U.S.C. § 1151 and any lands, not
covered under such section, title to which is either held by the United States in trust for
the benefit of any Indian tribe or individual or held by any Indian tribe or individual
subject to a restriction by the United States against alienation.

(3533) “Shelter care facility,” as adapted from Minnesota Statutes § 260C.007,
subd. 30, means a physically unrestricting facility, including but not limited to, a hospital, a
group home, or a facility licensed for foster care pursuant to Minnesota Statutes
Chapter 245A, used for the temporary care of a child during the pendency of a juvenile
protection matter.

(3634) “Trial home visit;” isas defined in Minnesota Statutes § 260C.201,
subd. 1(a)(3), and means the child is returned to the care of the parent or legal custodian
from whom the child was removed for a period not to exceed six months, with agency
authority and responsibilities set forth in the statute.

(3735)“Tribal court;” asis defined in the Indian Child Welfare Act, 25 U.S.C.
8 1903(12), and means a court with jurisdiction over child custody proceedings and

which is either a Court of Indian Offenses, a court established and operated under the
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code or custom of an Indian tribe, or any other administrative body of a tribe which is
vested with authority over child custody proceedings.

(3836) “Voluntary foster care” means placement of a child in foster care based
on a written agreement between the responsible social services agency or child placing
agency and the child’s parent, guardian, or legal custodian or the child, when the child is
age 18 or older. The voluntary foster care agreement gives the agency legal
responsibility for the placement of the child. The voluntary foster care agreement is
based on both the agency’s and the parent’s, guardian’s, or legal custodian’s assessment
that placement is necessary and in the child’s best interests. See Minnesota Statutes
§ 260C.227, § 260C.229, and § 260D.02, subd. 5.

(3937)“Voluntary foster care of an Indian child;” isas defined in Minnesota
Statutes 8§ 260.755, subd. 22, and means a decision in which there has been participation
by a local social services agency or private child-placing agency resulting in the
temporary placement of an Indian child away from the home of the child’s parent or
Indian custodian in a foster home, institution, or the home of a guardian, and the parent or

Indian custodian may have the child returned upon demand.

* * k% %

RULE 3. APPLICABILITY OF OTHER RULES AND STATUTES

* *x * *

Rule 3.06. General Rules of Practice for the District Courts
Except as otherwise provided by statute or these rules, Rules 20-1-2, 4-14, and 901

907 of the General Rules of Practice for the District Courts apply applies-to juvenile

protection matters._Rules 3 and 101-814 of the General Rules of Practice for the District

Courts do not apply to juvenile protection matters. Rule 5 of the General Rules of

Practice for the District Courts does not apply to attorneys who represent Indian tribes in

juvenile protection matters.




2015 Advisory Committee Comment

Rule 3.06 is amended to specify the applicability of the General

Rules of Practice for the District Courts to juvenile protection matters.

Rule 5 of the General Rules of Practice provides, in part: “Lawyers

who are admitted to practice in the trial courts of any other jurisdiction may

appear in any of the courts of this state provided (a) the pleadings are also

signed by a lawyer duly admitted to practice in the State of Minnesota, and

(b) such lawyer admitted in Minnesota is also present before the court, in

chambers or in the courtroom or participates by telephone in any hearing

conducted by telephone.” General Rule 5 is amended in 2015 to provide an

“out-of-state lawyer is subject to all rules that apply to lawyers admitted in

Minnesota, including rules related to e-filing.” Consistent with the letter

and spirit of the Indian Child Welfare Act, the Juvenile Protection Rules

Committee does not want to place any barriers to participation by Indian

tribes in juvenile protection matters. For that reason, Rule 3.06 is amended

to provide that the requirements of Rule 5 dealing with pro hac vice and

electronic filing are not applicable to attorneys who represent Indian tribes.

Rule 3.07. Rules of Public Access to Records of the Judicial Branch
The Rules of Public Access to Records of the Judicial Branch apply to juvenile

protection case records.

* k * *

RULE 4. TIME; TIMELINE

* *x k% %

Rule 4.02. Additional Time After Service by U.S. Mail or Other Means

10



Whenever a person has the right or is required to do an act within a prescribed
period after service of a notice or other paper—document and the notice or other paper
document is served by U.S. mail, three (3) days shall be added to the prescribed period.
If service is made by any means other than U.S. mail and accomplished after 5:00 p.m.
local time on the day of service, one (1) additional day shall be added to the prescribed

period.

* Kk * %

RULE 8. ACCESSIBILITY OF JUVENILE PROTECTION CASE RECORDS

Rule 8.01. Presumption of Access to Juvenile Protection Case Records

Except as otherwise provided in Rule 8.04 of these rules and the Rules on Public

Access to Records of the Judicial Branchthis—+ule, all juvenile protection case records

relating to juvenile protection matters, as those terms are defined in Rule 2.01, are

presumed to be accessible to any party, participant, orard-ary member of the public for

inspection, copying, or release.—Records—or—information—to—which-acecess—is—restricted

the—appeal- Any order prohibiting access to_all juvenile protection case records of a

particular case, or any portion of a juvenile protection case record, the-ceurtfile—or-any
record-in-suech-file-shall be accessible to the public, parties, and participants.

* k * *
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Rule 8.03. Access to Records Filed Prior to July 2015: Access to Records Upon

Appeal
(a) Access to Records Filed Before July 1, 2015. For juvenile protection case

records filed before July 1, 2015, confidential information to which access is restricted

under Rule 8.04 of these rules shall, if necessary, be redacted by or at the direction of

court administration staff prior to allowing access to any party, participant, or member of

the public. In the case of a request for access to a petition filed before July 1, 2015, when

a redacted petition has not been filed as required under Rule 33.01, court administration

staff may notify the petitioner of the access request and direct the petitioner to promptly

file a petition from which the confidential information has been redacted as required

under Rule 33.01 so that access may be provided to the requesting individual.

(b)  Access to Records During Appeal. For juvenile protection case records

filed before July 1, 2015, confidential information to which access is restricted under

Rule 8.04 of these rules shall not be redacted prior to transmission to the clerk of

appellate courts. A request for access to a juvenile protection case record by any party,

participant, or member of the public during an appeal shall be directed to the district

court, and the portion of the record requested shall, if necessary, be redacted of all

confidential information under Rule 8.04 of these rules by or at the direction of court

administration staff before access shall be allowed.

2015 Advisory Committee Comment

Rule 8.03 is added to clarify that access to juvenile protection case

records filed with or generated by the court prior to July 1, 2015, shall be

denied until it is determined that the record or portion of the record

requested is free of confidential information to which access is restricted

under Rule 8.04. Where an individual requests access to a petition filed

prior to July 1, 2015, and the petition contains confidential information to

which access is restricted under Rule 8.04, court administration staff may

12



notify the petitioner of the access request and direct the petitioner to

promptly file an appropriately redacted petition so that access may be

provided to the requesting individual.
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Rule 8.04. Juvenile Protection Case Records Inaccessible Not-Acecessible-to the

Public, er-Parties, or Participants

Subd. 1. Definitions. The following definitions apply for purposes of this rule:
(a) “Calendar” is defined in Rule 8. subd. 2, of the Rules of Public Access to

Records of the Judicial Branch.
(b) “Register of Actions” is defined in Rule 8, subd. 2, of the Rules of Public

Access to Records of the Judicial Branch.

(c) “Remote Access” and “remotely accessible” are defined in Rule 8, subd. 2,

of the Rules of Public Access to Records of the Judicial Branch.

(d) “Confidential document” means any document that is inaccessible to the

public under subdivisions 2 or 4 of this rule.

(e) “Confidential information” means any information that is inaccessible to

the public under subdivision 2(d), (e), (j), (1), or (m) of this rule.

Subd. 2. Confidential Documents and Confidential Information. The

following juvenile protection case records are confidential documents or confidential

information and are accessible to the public, parties, and participants only as specified in

subdivision 3. The following records () (m) in the court file are not accessible to the

(a)  official transcript of testimony taken during portions of proceedings that are
closed by the presiding judge;

(b) audio tapes—or video tapes—recordings of a child alleging or describing
physical abuse, sexual abuse, or neglect of any child;

(c)  victims’ statements;
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(d)  portions of juvenile protection case records that identify reporters of abuse
or neglect;

(e)  records of HIV testing or portions of records that reveal a person has
undergone HIV testing-H\/testresults;

()  medical records, chemical-dependency evaluations and records,

psychological evaluations and records, and psychiatric evaluations and records;

(g)  sexual offender treatment program reports;

(n)  portions of photographs that identify a child,;

0] applications for ex parte emergency protective custody orders, and any
resulting orders, until the hearing where all parties have an opportunity to be heard on the
custody issue, provided that, if the order is requested in a child in need of protection or
services (CHIPS) petition, only that portion of the petition that requests the order shall be
deemed to be the application for purposes of this section (i);

()] records or portions of records that specifically identify a minor victim of an
alleged or adjudicated sexual assault;

(k)  notice of pending court proceedings provided to an Indian tribe by the
responsible social services agency pursuant to the Indian Child Welfare Act, 25 U.S.C.
8 1912;

M records or portions of records which the court in exceptional circumstances
has deemed inaccessible to the public;-and

(m) records or portions of records that identify the name, address, home, or
location of any shelter care or foster care facility in which a child is placed pursuant to an
emergency protective care placement, foster care placement, pre-adoptive placement,
adoptive placement, or any other type of court ordered placement:; and

(n) the child’s education, physical health, and mental health records contained

in or attached to the case plan required under Minnesota Statutes § 260C.212, subd. 1,
and identified as inaccessible under Rule 37.02, subd. 3(b).
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Subd. 3. Access to Juvenile Protection Case Records by the Public, Parties,

and Participants.

(a) Public. The public shall have access to inspect and copy all juvenile

protection case records in the court file, except those listed in subdivision 2 (a)-(n) and

subdivision 4 of this rule.

(b) Parties. Unless otherwise ordered by the court, parties shall have access to

inspect and copy all juvenile protection case records in the court file, except those listed
in subdivision 2(b), (d), and (e) of this rule.

(c) Participants. Upon order of the court, participants may have access to

inspect and copy all juvenile protection case records in the court file, except those listed

in_subdivision 2(b), (d), and (e) of this rule. A participant’s request for an order

permitting access need not be made by written motion, but may be made orally on the

record.

Subd. 4. Juvenile Protection Case Records Confidential and Presumptively

Inaccessible to the Public Unless Authorized by Court Order. The following juvenile

protection case records are confidential and presumptively inaccessible to the public

unless otherwise ordered by the court upon a finding of an exceptional circumstance:

(a) “Confidential Documents” filed under subdivision 5;

(b) “Confidential Information Forms” filed under subdivision 5; and

(c) all juvenile protection case records where any child is a party.

Subd. 5. Submission of Confidential Documents and Confidential

Information.

(a) Confidential Documents. No person shall file a confidential document

listed in subdivision 2 unless it is submitted under a cover sheet entitled “Confidential

Document” (see Form 11.3 as published by the State Court Administrator), in which case

the document shall be designated as confidential and inaccessible to the public. The
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person filing a confidential document is solely responsible for ensuring that it is filed

under a “Confidential Document” cover sheet and designated as confidential.

(b) Confidential Information. No person shall file a publicly accessible

document, including without limitation, petitions and social services or gquardian ad litem

reports, that contains any confidential information listed in subdivision 2. Confidential

information shall be omitted from the public document and filed on a separate document

entitled “Confidential Information Form” (see Form 11.4 as published by the State Court

Administrator), in which case the Confidential Information Form shall be designated as

confidential and inaccessible to the public. The person filing a publicly accessible

document is solely responsible for ensuring that all confidential information is omitted

from the document and filed on a separate “Confidential Information Form.”

(c) Records Generated by the Court. Confidential information generated by

the court in its register of actions, calendars, indexes, and other records shall not be

accessible to the public. Paragraphs (a) and (b) of this subdivision do not apply to orders

and other documents filed by judicial officers.

(d) Noncompliance.

(1) Confidential Document. If it is brought to the attention of court

administration staff that a confidential document has not been filed under a “Confidential

Document” cover sheet and/or has not been designated as confidential, court

administration staff shall designate the document as confidential and notify the filer of

the change in designation.

(2) Confidential Information. If it is brought to the attention of court

administration staff that a publicly accessible document includes confidential information

that has not been filed under a “Confidential Information Form” and/or has not been

designated as confidential, court administration staff shall designate the document as

confidential and direct the filer to promptly file a document in compliance with

subdivision 5(b) of this rule.

(3) Sanctions. If a person fails to comply with the requirements of this

rule, the court may upon motion or its own initiative impose appropriate sanctions,
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including any monetary fee to the court or costs necessary to prepare a document for

filing that complies with this rule.

2001 Advisory Committee Comment (amended 2015)
Rule 8.04, subd. 2(a), prohibits public access to testimony of anyone

taken during portions of a proceeding that are closed to the public by the
presiding judge. Hearings or portions of hearings may be closed by the

presiding judge only in exceptional circumstances.

Rule 8.04, subd. 2(b), prohibits public access to audio tapes—and
video tapes-recordings of a child alleging or describing physical abuse,
sexual abuse, or neglect of any child. This includes all recordings tapes
made pursuant to Minn. Stat. 8 626.561, subd. 3 {Supp—2001), during the
course of a child abuse assessment, criminal investigation, or prosecution.
This is consistent with Minn. Stat. § 13.821 813391 {(Supp—2001), which
prohibits an individual who is a subject of the tape from obtaining a copy of
the tape without a court order. See also In re Application of KSTP
Television v. Ming Sen Shiue, 504 F. Supp. 360 (D. Minn. 1980) (television
station not entitled to view and copy three hours of video tapes received in
evidence in criminal trial). Similarly, Rule 8.04(c) prohibits public access
to victims’ statements, and this includes written records of interviews of
victims made pursuant to Minn. Stat. § 626.561, subd. 3-(Supp—2001). This
is consistent with Minn. Stat. 8 8 609.115, subds. 1 and 5; § 609.2244; and
§-611A.037(Supp—2001) (pre-sentence investigations to include victim
impact statements; no public access; domestic abuse victim impact

statement confidential).
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Although victims’ statements and audio tapes—and video tapes
recordings of a child alleging or describing abuse or neglect of any child are
inaccessible to the public under Rule 8.04, subd. 2(b) and (c), this does not
prohibit the attorneys for the parties or the court from including irfermation

summaries or quotes from the statements or tapes in the petition, court

orders, and other documents that are otherwise accessible to the public. In

contrast, Rule 8.04, subd. 2(d), prohibits public access to “portions of

juvenile protection case records that identify reporters of abuse or neglect.”
By precluding public access to “portions of records that identify reporters
of abuse or neglect,” the Advisory Committee did not intend to preclude
public access to any other information included in the same document.

Instead, filers are required to omit from their documents the identity of

reporters of abuse or neglect, thus allowing the remainder of the document

to be publicly accessible. If it 