experiences more difficulties in completing tasks at home. Her parents must exert much more
effort than normal to assist her because the home environment tends to be less structured than
the school day. Exhibit 3; Appellant Testimony.
11.
When the appellant and her husband adopted
in 2012, they were
informed that she was an “at risk” child, meaning that, while she did not have a diagnosis due to
her age, if any behavioral issues arose as she got older, they could renegotiate the adoption
assistance agreement. When she received the diagnosis from Dr.
, the appellant went
to her county worker to see if her adoption assistance agreement could be renegotiated. Exhibit
1; Appellant Testimony.
is on the go from the minute she wakes up in the morning
until she goes to bed at night. While her attention span to an activity is 15 minutes, it is only
when she is actually participating in an activity. Id. She does not have down time during the
day due to her hyperactivity. The appellant and her husband must always be ready with
activities for
because she is constantly asking what she can do next. Id.
can handle the school day but is unable to concentrate on homework when she gets home. Id.
talks constantly and interrupts others because she does not understand that it is not
always her turn to talk. Id.

CONCLUSIONS OF LAW
1.
Jurisdiction. A person may request a state fair hearing by filing an appeal either:
1) within 30 days of receiving written notice of the action; or 2) within 90 days of such notice if
the appellant can show good cause why the request for an appeal was not submitted within the
thirty day time limit. Minn. Stat. § 256.045, subd. 3(i). The appellant submitted her appeal
request within 30 days of receiving the agency’s notice of action, and so the appeal is timely and
the Commissioner has jurisdiction.
2.
Determination of Adoption Assistance Benefits; Negotiation of Adoption
Assistance Agreement. (a) A monthly payment is provided as part of the adoption assistance
agreement to support the care of a child who has manifested special needs. The amount of the
payment made on behalf of a child eligible for adoption assistance is determined through
negotiation between the adoptive parent and the child-placing agency on behalf of the
commissioner. The negotiation shall take into consideration the circumstances of the adopting
parent and the needs of the child being adopted. The income of the adoptive parent must not be
taken into consideration when determining eligibility for adoption assistance or the amount of
the payments under section 259A.20. At the written request of the adoptive parent, the amount
of the payment in the agreement may be renegotiated when there is a change in the child's needs
or the family's circumstances.
(b) The adoption assistance agreement of a child who is identified as an at-risk child must
not include a monthly payment unless and until the potential disability upon which the eligibility
for the agreement was based has manifested during childhood. Minn. Stat. § 256A.25, subd. 1.
3.
Renegotiation of Adoption Assistance Agreement. An adoptive parent of a child
with an adoption assistance agreement based on the child being an at-risk child may request
5

renegotiation of the agreement to include a monthly payment. The parent must have written
documentation from a qualified expert that the potential disability upon which eligibility for
adoption assistance was approved has manifested. Documentation of the disability must be
limited to evidence deemed appropriate by the commissioner. Prior to renegotiating the
agreement, a reassessment of the child must be conducted using an assessment tool prescribed
by the commissioner according to section 259A.15, subdivision 3. The reassessment must be
used to renegotiate the agreement to include an appropriate monthly payment. The agreement
must not be renegotiated unless the commissioner and the adoptive parent mutually agree to the
changes. The effective date of any renegotiated agreement must be determined according to
requirements and procedures prescribed by the commissioner. Minn. Stat. § 256A.25, subd.
2(b).
4.
Assessment Tool. An assessment tool prescribed by the commissioner must be
completed for any child who has a documented disability that necessitates care, supervision, and
structure beyond that ordinarily provided in a family setting to children of the same age. This
assessment tool must be submitted with the adoption assistance certification and establishes
eligibility for the amount of assistance requested. Minn. Stat. § 256A.15, subd. 3.
5.
Level I Criteria. This child requires a structured environment with supervision by
an adult caregiver. Mild to moderate assistance is required to supplement self-care capabilities.
A child with problems listed below may require a regimented daily schedule and assistance with
routine performance of activities of daily living:
a.
withdrawn
b.
night terrors
c.
poor hygiene
d.
oppositional
e.
eating or elimination problems
f.
delayed growth and maturation
g.
requires minimal amount of additional supervision above and beyond that
provided to a typical same-age child
h.
over five, needs help with eating, toileting or dressing
i.
physically disabled, but self-sufficient (i.e. deaf)
j.
procedures required to prevent infections or contagion to child
k.
weekly therapy, counseling or support group sessions
l.
home tutoring because of learning disability
m.
required to facilitate/participate in infrequent or long distance face-to-face
visitation between child and birth relatives, including siblings
n.
other (specify). See
County Human Services Division, Community
Social Services and Behavioral Health, Minnesota Department of Human Services
“Supplemental Adoption Assistance Needs Assessment” form.
6.
In this case, the preponderant evidence supports a conclusion that the agency
incorrectly denied the appellant’s request to renegotiate
adoption assistance
agreement when it determined that
does not meet Level I criteria for a child
who “requires minimal amount of additional supervision above and beyond that provided to a
6

typical same-age child” based on the determination that she did not exhibit “behavioral issues, a
lack of personal hygiene, or a child that needs to be supervised because she is unsafe alone as
we often see with children who are at Level I or higher.” The agency provided no evidence to
support the notion that a child must meet more than one criteria in order to meet Level I criteria.
The Level I criteria appear to state that a child who “requires a structured environment with
supervision by an adult caregiver” meets Level I criteria. The itemized criteria merely represent
examples of the nature of a particular child’s need for that environment. Dr.
recommended that the appellant modify
home environment to something like what
she has at school to address
hyperactive behavior at home as compared to school. I
conclude that his recommendation merits renegotiation of the
adoption assistance
agreement because the behaviors for which
was “at risk” have manifested. While the
statutory language allows the agency to decline renegotiation where there is not mutual
agreement as to what the specific changes to the agreement should be, I conclude that the
agency erred when it denied the appellant’s request to renegotiate
adoption
assistance agreement without attempting renegotiation at all. For these reasons, I recommend
that the agency’s decision be reversed.

RECOMMENDED ORDER
THE HUMAN SERVICES JUDGE RECOMMENDS THAT the Commissioner of
Human Services REVERSE the agency’s decision to deny the appellant’s request to renegotiate
adoption assistance agreement.

_________________________________________

___________________________

Jonathan R. Hall
Human Services Judge

Date

ORDER OF THE COMMISSIONER
IT IS THEREFORE ORDERED THAT the Commissioner of Human Services adopts the
human services judge’s recommendation as her final decision.
FOR THE COMMISSIONER OF HUMAN SERVICES:

_________________________________________
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___________________________

