Minnesota Statewide Independent Living Council Report on Olmstead 2014
What is the Minnesota Statewide Independent Living Council?
[bookmark: _GoBack]The Minnesota Statewide Independent Living Council (MNSILC) is a federally mandated Council through the Rehabilitation Act as amended.  The Council is charged with writing the State Plan for Independent Living (SPIL) for State of Minnesota in collaboration with Centers for Independent Living (CILs), the Designated State Unit (DSU) which includes Department of Employment and Economic Development/Vocational Rehabilitation Services (DEED/VRS) and State Services for the Blind (SSB), as well as interested others including consumers and their families.
Why This Report?
We are providing information to meet the requirements of the State Plan for Independent Living (SPIL) for 2014-2016, which states that MNSILC’s Olmstead Committee will produce an annual progress report. This report tracks the early successes of the Olmstead Plan and summarizes current attempts to refine and implement the plan and fill remaining gaps.  
What is the Olmstead Plan?
Federal Law
In Olmstead v. L.C., the United State Supreme Court held that Title II of the Americans with Disabilities Act of 1990 (ADA) requires the placement of persons with mental disabilities in community settings rather than in institutions, except in a few exceptional cases.
Institutional placement of persons who can benefit from community settings perpetuates unwarranted assumptions that persons so isolated are incapable or unworthy of participating in community life.[footnoteRef:1] [Further]…confinement in an institution severely diminishes the everyday life activities of individuals, including family relations, social contacts, work options, economic independence, educational advancement, and cultural enrichment. [footnoteRef:2]  [1:  Olmstead v.l.d., 527u.s at 607]  [2:  Ibid. at 600-01] 

The Olmstead decision applies to all individuals who have a “disability” as defined by the ADA.  As amended in 2008, the ADA includes individuals who have a wide range of medical conditions[footnoteRef:3] which substantially limit their major life activities or major bodily functions. A person’s ADA disability status is determined without regard to an individual’s use of medication, prostheses, mobility devices or other mitigating measures and without regard to the existence of intermittent periods of symptoms and remission. [3: ADA Amendments Act of 2008, section 3, items 4D and 4E
] 

The Olmstead decision did not require a state plan, but compliance with the court’s decision has proved difficult to demonstrate without a formal Olmstead Plan. The Supreme Court made it clear that the establishment and implementation of a “comprehensive, effectively working plan” is a vital criterion for evaluating a state’s compliance with the court’s decree.
Minnesota’s Jensen Settlement
In July 2009, three former residents of the Minnesota Extended Treatment Options program (METO) in Cambridge, MN, and their parents, brought a class action lawsuit against the State of Minnesota and the Minnesota Department of Human Services (DHS) in the United States District Court, District of Minnesota, on behalf of residents of METO with developmental disabilities who were subjected to the use of restraints and seclusion in alleged violation of the United States Constitution and other federal and state laws. In June 2011, the Plaintiffs on behalf of the Class, and the State reached a comprehensive settlement agreement (sometimes called The Jensen Settlement), which was approved by the court on December 5, 2011.
Among other things, the Settlement Agreement required the State to close METO by June 30, 2011, and mandated that any successor program comply with the U.S. Supreme Court decision in Olmstead v. L.C., and utilize person centered planning principles and positive behavioral supports. The Settlement Agreement also mandated that as part of system wide improvements, DHS was to establish an “Olmstead Planning Committee” (OPC) charged with making public recommendations as to the establishment of a state Olmstead Plan by October 5, 2012. By June 5, 2012, the State and DHS were mandated to develop and implement a comprehensive Olmstead Plan that uses measurable goals to increase the number of people with disabilities receiving services that best meet their individual needs and in the “most integrated setting,” consistent and in accord with the Olmstead decision.[footnoteRef:4] [4:  US District Court Ruling, 12/5/11, available at www.dhs.state.mn.us/Olmstead] 

Minnesota’s Olmstead Plan
Today, Minnesota has an approved Olmstead Plan but little change has occurred in the lives of most people with disabilities.  The plan itself was developed by a Sub-Cabinet consisting of agency heads plus Colleen Wieck of the Governor's Council on Developmental Disabilities, and Roberta Opheim, head of the Ombudsman's Office on Mental Health and Developmental Disabilities, who are non-voting members. Implementation of the plan has now been handed over to the Olmstead Implementation Office (OIO), headed by Dr. Darlene Zangara. This office was initially run by interim Executive Director, David Sherwood Gabrielson, until Ms. Zangara's hiring. The office was not funded by the state legislature unti1 July 1, 2014. This was a one-time funding allowance.
New Executive Director of the (OIO)
Dr. Darlene Zangara was selected to direct the Olmstead Implementation Office.  Dr. Zangara is a Licensed Professional Counselor in the State of Ohio. Dr. Zangara is deaf, and she has worked with Communication Services for the Deaf (CSD) and headed the Ohio Resource Center on Deafness. She has extensive experience in Human Services, Mental Health, and systems advocacy, and served on numerous boards and commissions and as adjunct faculty member at several colleges and universities. Zangara has a doctorate from Antioch University, a Master’s degree from Gallaudet University and a Bachelor’s Degree in Education from Bowling Green State University.
Zangara will oversee modifications and implementation of the plan and offer Minnesota creative ways to provide better services and supports to people with disabilities. Her wide range of experience in leadership positions will be a great resource, enabling her to work with state agencies, providers, and persons with disabilities to develop and ensure supports are available in communities where individuals choose to live.
Plan Approval and Status
Minnesota’s initial plan was approved by the Court as of January 2014, with the stipulation that considerable modifications were needed to ensure accountability. As of October 2014, the status reports and a plan modification has been submitted to the Court. The plan (“Putting the Promise of Olmstead into Practice”) as modified 7/20/2014 is available online as are related documents, meeting minutes, and other information at: mn.gov/olmstead  The Court has pointed out, however, that the Plan still does not address how the State will prove substantive compliance in order to enable the Court to relinquish jurisdiction. Many areas are still lacking measurable goals and a plan for monitoring progress that is, changes in the everyday lives of persons with disabilities. In addition, the Court Monitor report found some goals and activities on extremely long timelines and some wording in the plan worded in ways that would make evaluation challenging. Judge Donovan Frank ruled in October 2014 that the latest plan modifications were not acceptable to the Court, and further modifications are under way as this report is written.
Successes
The Monitor appointed by the court (David Ferleger), has complimented the Subcabinet and the OIO on the early adoption of a plan for person-centered planning for all services. "The monitor is not aware of any state which has adopted such core values and principles applicable statewide in all domains." [footnoteRef:5] [5: ibid, page X] 

An Executive Director has been hired who brings first-hand knowledge of living with disability to the job. Ms. Zangara also brings a great amount of work experience that will help her move through the challenges of implementation.  In addition, advocates are hopeful that her experience outside of Minnesota state systems will allow her to view these challenges from a neutral viewpoint.
In other areas, Minnesota has also adopted an "”Employment First" policy, defined as, “Expecting, encouraging, providing, creating, and rewarding regular integrated employment in the workforce at minimum or competitive wages and benefits as the first and preferred outcome for working-age youth and adults with disabilities, especially for those with complex and significant disabilities, for whom job placement in the past has been limited, or has not traditionally occurred” [footnoteRef:6] [6:  MN Employment First Report—September 30, 2011] 

A process has been developed for measuring client satisfaction with the services they receive, and some agencies are developing plans for new programs and practices (transitioning from Juvenile Justice back to school; housing assistance programs, etc.) Many of these, however, must wait for changes in legislation and budgets before implementation begins.
Challenges
During the past year, there have been many challenges to the implementation of the Olmstead Plan.  There was initially no funding provided for the implementation efforts.  Staffing at the OIO was minimal and temporary.  Although the state legislature has now approved some funding, the challenges of costs continue to be a factor.
Data gathering to track progress will continue to be a challenge.  The State of Minnesota does not have systems in place that allow for integrated tracking across departments and other service providers.  Accurate accounting of the numbers of people being relocated from restrictive settings and progress in service provision that eliminates Minnesota’s substantial waiting lists will be difficult.
Minnesota’s Departments of Human Services, Employment and Economic Development, Housing, Transportation, etc. have operated in relative isolation for a very long time.  Establishing and developing effective communication and collaborative efforts will challenge our state for a long time to come.  In addition, Minnesota's complex system which turns responsibility for social services over to county control could pose a major problem in implementation and developing consistency of service provision throughout the state.
Effective communication efforts are also needed to move Olmstead implementation forward.  It will be essential to develop widespread and accessible communication that helps Minnesotans understand what Olmstead is and why it is important to residents with and without disabilities.
To date, efforts around Olmstead planning and implementation have been focused on looking at making changes within the existing structure of state agencies, rather than starting with feedback from Minnesotans with disabilities and their families. That feedback needs to be central in any implementation plans, otherwise critical needs may be missed.
Currently, there is a heavy emphasis on departments and their role in implementing Olmstead.  As previously stated, these departments are used to operating in a more isolated, singular way.  Additionally, there is a wide range of other kinds of providers within the state. These also, most often, operate in relative isolation.  Until Minnesota is able to move to a system where there is more integration and consistency in efforts, implementation efforts will not be as effective.  
As noted earlier, one of the components of Minnesota’s Olmstead Plan is the focus on person-centered planning and service provision.  This is a huge challenge for Minnesota.  True person-centered planning takes skilled facilitation. There is a need to train a broad range of people to facilitate person-centered planning including individuals with disabilities, parents of children with disabilities, and advocates as well as professional staff who work in the disability service arena. Additionally, person-centered planning takes time and often departmental planning efforts for individuals with disabilities is time limited and rushed at best. 
Choice is central to the Olmstead decision.  The concept of choice provides a number of challenges.  People with disabilities (especially those in more restrictive settings or those who have more limited capacity for assimilating and integrating information) may not have experience making choices for themselves.  They will need instruction and practice in order to be able to make even simple decisions.  Secondly, choice can be skewed in interpretation.  While places like Minnesota’s Centers for Independent Living truly provide choice to their consumers, allowing them to guide the efforts to reach their own self-identified goals, many governmental units and private providers offer a limited menu of choices.  The person gets to choose from the menu, but cannot truly make a choice if their preference is not on the menu.  Moving forward, choice will need to fully defined and efforts to provide choice will need to meet that consistent definition.  
In addition, the plan does not include goals relating to implementation’s effect on private service providers.  For these businesses, recruitment, payroll, licensure and more will be directly impacted by the Olmstead Plan.  Attention to their needs must be paid. Private providers are an essential part of Minnesota’s service system and Minnesotans need to have a choice between state and private providers. 
Funding remains an enormous issue; both the increased funding needed for Olmstead Implementation (as mentioned earlier) , and the larger funding streams.  
Spending will need to reflect the actual cost of services necessary for individuals with disabilities to live in the community.  More people with disabilities having an adequate education, being employed competitively and living in the community will support Minnesota’s economy.
Summary Paragraph
Olmstead remains a hope and a challenge for Minnesota.  There has been progress made while much work remains before Minnesota is able to fully meet the intent and letter of law.  MNSILC remains supportive of the work needing to be done, the efforts of the OIO to meet the challenges of implementation, and watchful that people with disabilities are able to achieve independent living within their chosen communities.
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