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Draft Summary of Extended Employment Rule-Change Topics 
This list is not organized in order of priority. It is not complete – it can be changed based on feedback from the Extended Employment Rule Advisory committee and other interested parties. 
Rule authority. The commissioner shall adopt rules on (a) an individual’s eligibility for the EE program, (b) the certification of rehabilitation facilities, and (c) the methods, criteria and units of distribution for the allocation of state grant funds to certified rehabilitation facilities. In determining the allocation, the commissioner must consider the economic conditions of the community and the performance of rehabilitation facilities relative to their impact on the economic status of workers in the EE program. (MN Stat. 268A.15, subd. 3.), 
Vocational rehabilitation staff assumptions for the process: 
· retain outcome-based performance system based on hours of work, 
· some statutory changes may be necessary (details below)
· Compliance with Olmstead
1. Archaic or problematic language
The rule review does not currently envision ending the pay for performance system defined in 3300.2035 based on hours of work at specified rates. However, there is language in the rule which is problematic. The following sections should be considered:
· 3300.2035 subp 4 (1) which establishes the procedure for establishing each providers 1998 contract starting point; 
· 3300.2035, subp. 6.(A) which establishes the initial three statewide uniform rates; 
· 3300.2035, subp. 7.(B) which establishes a cap of $4,279,000 dollars in the center based fund;
· 3300.2035, subp. 8.(C)(e) which requires completed independent audits be submitted within 90 days from the close of the funding year;
· 3300.2025, subp. 5 which establishes the minimum level of ongoing employment support services to two in-person contacts per month;
· 3300.2025, subp. 9 which establishes the retention period for a worker’s case file at 3 years after the completion of the audit process for the state fiscal year when the worker was last reported;
· 3300.2035, subp. 5 requires the department conduct an annual survey of EE program needs by subprogram including geographic distribution of services. 
· 3300.2010, subp. 4.(A), references 1997 CARF Standards Manual 
· 3300.2025, subp. 2., references 1997 CARF Standards Manual
· 3300.2025, subp. 7, references January 1, 1999 as distribution date for worker information
2. Federal Legal Implications for Olmstead
The Olmstead plan is an approved plan subject to federal court order. The Olmstead plan requires that “By July 1, 2015 promulgated changes to the state rule governing the Extended Employment (EE) program will be effective that cap non-integrated and subminimum subprograms and define procedures that shift funding to integrated employment.” In 2009 the President launched “The Year of Community Living” directing federal agencies to vigorously enforce the Americans with Disabilities Act (ADA). Since then the federal Department of Justice (DOJ) has filed lawsuits and actions to enforce the integration mandate of the ADA. Recently, the DOJ and the state of Rhode Island agreed to a consent decree which schedules 50 -100 supported employment placements from sheltered workshops each year through 2023. Similar legal actions are taking place in a number of other states.
3. Capping Non-competitive Employment 
The Olmstead plan specifies that caps be placed on non-competitive employment. There is no method identified in the Olmstead plan as to what capping method should be used. 
There is a cap in funding for center based employment in the current rule. At present CBE funding is half the amount specified in the rule. There is no cap on community employment. 
There are mechanisms in the rule and practice which also limit center based funding. Providers can voluntarily reduce center based funds and shift them to the community support fund. This is a uni-directional and permanent shift. 
Unearned funds allocated out under the new and expanded provision of the rule have always been redistributed to supported employment grants in the competitive RFP process.
Capping mechanisms will need to be developed to meet the goals defined in the Olmstead plan.
4. Statutory Requirement of Rehabilitation Facility Boards’ Membership – Person w/ a disability
MN statute 268A.085 states, “Membership on a board shall be representative of the community served and shall include a person with a disability.” MN Stat. 268A.01, subd. 6, states, “Person with a disability means, ‘an individual with a disability’ as defined in the federal Rehabilitation Act of 1973, as amended.” Issues around disclosure and verification have posed problems in the past. 
5. Statutory Definition of “Rehabilitation Facility” Limits entities that can participate as Service Providers in the EE Program. 
The rule refers to rehabilitation facility or facility. It is defined as an entity which meets the definition found at MN statute 268A.01 which “is operated for the primary purpose of providing or facilitating employment for persons with a severe disability.” This requirement currently requires that Allina Hospitals and clinics operate under a legislative exception which ends June 30, 2015. Legislative action will be necessary to widen the definition in 268A.01, and will affect the rule.
The remaining topics are placed in the order of the current EE Rule.
6. Certification of Community Rehabilitation Providers 
MN Stat. 268A.03 requires “the commissioner certify the rehabilitation facilities to offer EE programs, grant funds to the EE programs, and perform the duties specified in 268A.15.” Statutory requirements for certification include: (a) personnel benefits for employees in center-based employment, and (b) provision of a grievance procedure, which has as its final step provisions for final and binding arbitration, to employees in center-based employment. Should this language be updated to include all workers paid by the rehabilitation facility?
The current rule (M. Rules, 3300.2010) includes the above statutory requirements, and adds the additional requirements: (a) CARF accreditation in CARF’s designated service areas applicable to the provider’s EE funding, and standing written permission to allow CARF to release to DEED the results of surveys and reviews; (b) the provider must make its workers records and performance data available to DEED for spot checks; and (c) continuing education for governing boards and management staff. The primary issue is the training for members of the board, and 2/3 management, which may no longer be needed and may be unnecessarily burdensome. 
Affirmative Business Enterprise (ABE) employment is defined in MN statute 268A.01, subd 14. The definition requires certification by the commissioner. The present rule has no definition of Affirmative Business Enterprise or standards for its certification. In addition the statutory definition requires ABE be funded as community employment. 
The statutory definition of supported employment found in MN statute 268A.01 subd 13.b allows the commissioner to certify a rehabilitation facility setting as integrated, and employment may be considered supported employment. There is no reference in the current rule to this provision. Nor are there defined standards which govern the granting of a certification for the site.
7. Eligibility of Workers 
M. Rules 3300.2015 governs eligibility of workers in the EE Program – each worker reported must conform to the eligibility criteria in this part: (a) meet the definition of an EE worker (3300.2005, subp. 18); (b) contribute to Social Security (FICA); (c) receive fundamental personnel benefits for work performed when the rehabilitation facility is the payroll agent; (d) comparable benefits, at the time of placement, when the provider is not the payroll agent; (e) fair and equitable pay requirements; (f) eligibility requirements for participants in Day Training & Habilitation (DTH) programs; (g) other exclusion for participants in employment-related programs funded by state, federal or other sources when the funding source is obligated to pay for total program costs or the funding source prohibits concurrent funding of participants receiving EE program services. 
Issue - when the rule was promulgated Day Training and Habilitation (DTH) was the only employment-related service paid via the waiver program. Today, there are many waiver-funded employment-related services. Language dealing DTH is found in 3300.2015 subp. 7. This section needs to be revised and updated.
There are issues regarding the relevance and reliability of the current list of functional areas MN Rule 3300.2005 subp. 20. Currently, eligibility for Extended Employment requires the worker to have at least 3 of 7 functional limitations. The areas are; Communication, Interpersonal Skills, Mobility, Self Care, Self-direction, Work Skills, and Work Tolerance. There is confusion about who is responsible for making these determinations; referral source, social worker, CRP staff? It seems to be a judgment call when entering this data into the Provider Reporting System– all workers usually/most commonly, have Work Skills and/or Work Tolerance listed as a functional limitation.
8. Program Planning, Service Delivery and Case Records 
M. Rules 3300.2025 establishes the requirements for: (a) conformance with CARF; (b) EE Support Plans; (c) minimum contact by provider; (d) natural supports; (e) program planning information to workers; (f) annual reassessment of EE Support Plans; and (g) case records. 
MN Rule 3300.2005 Subp. 31.” “Ongoing employment support services” means any of the following services identified in the worker’s extended employment support plan as related to a worker’s limitations in functional areas as defined in subpart 20 and that are necessary to maintain or advance the worker’s employment.” There are 15 areas listed - that may or may not correlate with the functional limitations, (minimum of 3 for each worker) each of the limitations noted need to be addressed in the support plan. Some of the items listed are antiquated and should be updated.
Natural supports are defined in 3300.2005 Subp. 28 as a process of “a provider helping an employer to expand its capacity for training, supervising and supporting one or more workers with most severe disabilities.” 3300.2025 subp 6. requires that natural supports be identified in the worker’s extended Employment support plan along with a written agreement. This provision has been rarely used, if at all, and should be reviewed to determine relevance.
The recent adoption of the Workforce Innovation and Opportunity Act (WIOA) which includes the federal vocational rehabilitation program may require changes for consistent terminology across the VR and EE programs, including: areas of serious functional limitation; ongoing employment support services; 
9. [bookmark: _GoBack]New or Expanded Programs
M. Rules, 3300.2030, guides the department in efforts to develop new programs or expand existing services. The primary issue is (subpart 2) in putting together a workgroup to review proposals, when providers outside the affected service area, affected county representation, racial/ethnic minorities, or advocate representatives are not available or relevant to the proposals. Additionally, although the department has the authority to distribute funds under guidelines (when less than 1% of total fund allocation) the practice has no standards and is rarely used.
10. Allocation of EE Program Funds.
M. Rules, 3300.2035 establishes (a) units of distribution, (b) application guidelines, (c) procedures for contracting, (d) redistribution of under-production, (e) trigger for RFPs, (f) annual needs assessment, (g) rates, (h) allocation of funds, (i) adjustments to allocations
A. Rates paid for reported hours of work
There is no mandated requirement in the rule to change the rate paid to providers for their reported work hours. There is a rule based option to increase rates based on cost of living from funding unearned by providers. This option runs in competition with use of unearned dollars for new and expanded programs. Historically rate increases have run behind cost of living. And most rate increases have been granted because legislation included specific funds for rate increases. 
The initial rates paid for hours of work in supported, community and center based employment were set in 1998 based on estimates of the wages earned in each program. These estimates were then used to establish the initial amounts for the community support fund and the center based fund. Rates have not been adjusted for inflation or examined to see if they are sufficient to provide fiscal stability to the extended employment program. Providers have made the argument that the current rate procedures acts as a limiting factor on program growth and service availability, especially expansion of supports in the community.
B. Overproduction of work hours by individual CRPs
C. There is no provision in the rule to fund over-production and increase funding to those providers who are exceeding their community support funding. This may be a disincentive to grow programs to fully meet existing demand for supports for competitive employment. It has been an issue of concern to providers. Wage Level Incentive Payments
The wage level incentive is found at 3300.2045. It redistributes dollars that are unearned in a fiscal year based on hours above minimum wage reported both the Community Support Fund and the Center Based Employment Fund. This redistribution was developed to meet the requirement under the rule authority given in MN statute 268A.15 subd3. to consider “the performance of rehabilitation facilities relative to their impact on the economic status of workers in the extended employment program.” 
The wage level incentive should be reviewed to see if there is a better approach to funding to meet the requirement of performance affecting the impact on the economic status of extended employment workers. 
D. Contract Variance Based on Consideration of Economic Considerations
Rule section 3300.2040 provides for a variance to the contract starting point if a provider establishes that it could not meet contract “due to circumstances beyond the control of the provider.” It further requires the provider to supply a plan for “corrective action to meet contracted hours during the next contract period.” The variance was developed to meet the requirement under the rule authority given in MN statute 268A.15 subd3. to “consider the economic conditions of the community”.
In practice this section has led to confusion in granting variances based on what where circumstances beyond the control of management. And also, what was to be considered an adequate plan for corrective action. 
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