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[bookmark: Definitions][bookmark: _Toc434737221]3300.2005 DEFINITIONS.
[bookmark: _Toc434737222]Subpart 1. Scope. When used in parts 3300.2005 to 3300.2055, the terms defined in this part have the meanings given them.

[bookmark: DefAccreditation]Subp. 2. Accreditation. "Accreditation" means accreditation by The Rehabilitation Accreditation Commission…CARF(CARF)   the process by which community rehabilitation providers achieve a positive outcome, or accreditation, of their administrative practices and program planning and service delivery system following an on-site survey of conformance to the standards by independent peer-surveyors who are employed by CARF International, also known as the Commission on Accreditation of Rehabilitation Facilities, and commonly referred to by its acronym, CARF. CARF is a private, nonprofit, standard-setting organization which has been selected by the Department because of (a) its nationally accepted state-of-the-art standards for the vocational rehabilitation industry that are annually reviewed and developed with the input of persons served and other stakeholders, (b) the independent assessment of conformance by peers in the field of vocational rehabilitation located outside the state of Minnesota, and its (c) written reports, CARF Survey Report, identifying the provider’s strengths, weaknesses, deficiencies, and exemplary implementation of the standards. CARF Standards lay the fundamental groundwork for certification of community rehabilitation providers in Minnesota, described in 3300.2010, subpart 4 (C thru E). For more information, log on to the Internet at www.carf.org.

[bookmark: _Toc434737224][bookmark: DefAdvocyOrg]Subp. 3. Advocacy organization.  "Advocacy organization" means a public or private nonprofit organization that has a mission statement defining its advocacy for persons with disabilities and does not receive funding for direct employment services to clients.

Subp. 4. Annual survey. "Annual survey" means the yearly survey of department staff, extended employment program providers, consumer and advocacy organizations, organizations representing cultural and racial minorities, and county social service agencies to determine the need for center-based employment, community employment, and supported employment.

[bookmark: DefAppropModeComm]Subp. 5 4. Appropriate modes of communication. "Appropriate modes of communication" means specialized aids and supports that enable an individual with a disability to comprehend and respond to information that is being communicated. Appropriate modes of communication include, but are not limited to, the use of interpreters, open- and closed-captioned videos, specialized telecommunications services and audio recordings, Braille and large-print materials, materials in electronic formats, augmentative communication devices, graphic presentations, and simple language materials.

[bookmark: DefCBE]Subp. 6   5. Center-based employment.  "Center-based employment" means employment which provides paid work on the premises of an extended employment provider and training services or other services necessary for employment on or off the premises of an extended employment provider to persons who, because of the nature and severity of their disabilities, need intensive ongoing employment support services funded by the state unit in order to work. a model of non-competitive employment defined in subpart 43(B) that does not fully comply with the definitions of: (A) supported employment in subpart 42; or (B) community employment in subpart 43(A). Center-based employment will be funded through the Non-competitive Employment Fund for five years from the promulgation of these rules when the department will no longer fund extended employment providers for center-based employment.


Subp. 6a. Center-based fund. "Center-based fund" means the extended employment program fund which pays for the center-based employment subprogram.

[bookmark: DefCertification]Subp. 7   6. Certification.  "Certification" means the process used by the department to ensure that extended employment program providers meet the minimum state standards in part 3300.2010.

Subp. 8   7. Commissioner.  "Commissioner" means the commissioner of the Minnesota Department of Employment and Economic Development, or the commissioner’s designee.

[bookmark: DefCompEmplymt]Subp. 9   8. Competitive employment.  "Competitive employment" means work in the mainstream competitive labor market of society that is performed on a full-time or part-time basis in an integrated setting; and for which an individual is compensated at or above the minimum wage, but not less than the customary wage and level of benefits paid by the employer for the same or similar work performed by individuals who are not disabled.  that is performed on a full-time or part-time basis, including self-employment: (a) for which an individual is compensated at a rate not less than the higher of the rate specified in section 6(a)(1) of the U.S. Fair Labor Standards Act of 1938 (29 U.S.C. 206(a)(1)) or the rate specified in Minnesota Fair Labor Standards Act (Minn. Stat. 177.24) or local minimum wage law; and (b) is not less than the customary rate paid by the employer for the same or similar work performed by other employees who are not individuals with disabilities, and who are similarly situated in similar occupations by the same employer and who have similar training, experience, and skills; or in the case of an individual who is self-employed, yields an income that is comparable to the income received by other individuals who are not individuals with disabilities, and who are self-employed in similar occupations or on similar tasks and who have similar training, experience, and skills; and is eligible for the level of benefits provided to other employees; and (c) is at the location where the EE worker interacts with other persons who are not individuals with disabilities, not including supervisory personnel or individuals who are providing services to such employee, to the same extent that individuals who are not individuals with disabilities and who are in comparable positions interact with other persons; and (d) as appropriate, presents opportunities for advancement that are similar to those for other employees who are not individuals with disabilities and who have similar positions.

[bookmark: DefCommsratWage]Subp. 9. Commensurate Wage Rates. Commensurate wage rates are based on the worker’s individual productivity, no matter how limited, in proportion to the wage and productivity of experienced workers who do not have disabilities performing essentially the same type, quality, and quantity of work in the geographic area from which the labor force is drawn. The key elements in determining commensurate rates are: (a) determining the standard for workers who do not have disabilities, the objective gauge against which the productivity of the worker with a disability is measured; (b) determining the prevailing wage, the wage paid to experienced workers who do not have disabilities for the same or similar work and who are performing such work in the area. Most Service Contract Act (SCA) contracts include a wage determination specifying the prevailing wage rates to be paid for work on the SCA contract; and (c) evaluating the quantity and quality of the productivity for the worker with a disability. All subminimum wages must be reviewed and adjusted, if appropriate, at periodic intervals. At a minimum, the productivity of hourly paid workers must be reevaluated every six months and a new prevailing wage survey must be conducted at least every twelve months.  Workers paid special minimum wages must receive the full fringe benefits listed on the wage determination when performing work subject to the SCA. Any worker with a disability paid at special minimum wages, or a parent or guardian, may petition the Administrator of the Wage and Hour Division for a review of their special wage rates by a Department of Labor Administrative Law Judge.

Subp. 10. Community employment. "Community employment" is paid work in the community requiring intensive ongoing employment support services that does not meet the definition of supported employment only because the worker is paid less than minimum wage or the employment does not meet the criteria of an integrated setting, or the worker is compensated at or above the minimum wage but below the customary wage paid by the employer for the same or similar work performed by individuals without a disability. " means a model of non- competitive employment defined in subpart 43(A) that does not fully meet the definition of supported employment in subpart 52. 

Subp. 10a. Community support fund.  "Community support" means the extended employment program fund which pays for the community employment subprogram and supported employment subprogram.

[bookmark: DefCRP]Subp. 11. Community rehabilitation provider. “Community rehabilitation provider” means an entity which meets the definition of community rehabilitation program in the federal Rehabilitation Act of 1973, as amended. However, for the purposes of sections 268A.03, clause (1), 268A.06, 268A.085, and 268A.15, community rehabilitation provider means a nonprofit or public entity that provides at least one extended employment subprogram described in Subd. 10. for persons with the most significant disabilities.

[bookmark: DefCPI]Subp.  11 12. Consumer Price Index or CPI.  "Consumer Price Index" or "CPI" means the index of prices of goods and services from the United States Department of Commerce published on a monthly basis and available from the Minnesota Department of Employment and Economic Development.

[bookmark: DefCustomaryWage]Subp. 13. Customary wage. “Customary wage” means the wage paid by the employer to individuals with a most severe disability, as defined in subpart 28, is equal to the wage paid by the employer to non-disabled workers with comparable experience and training performing the same or similar work. 

Subp. 12. Day training and habilitation program or DTH.  "Day training and habilitation program" or "DTH" means a program of services as defined in Minnesota Statutes, section 252.41, subdivision 3.

Subp. 14. Department. "Department" means the Minnesota Department of Employment and Economic Development.

[bookmark: DefEmployee]Subp. 15. Employee. “Employee” means an employment relationship, as defined in subpart 17, exists between the worker and the employer. The Fair Labor Standards Act, described in subpart 24, defines “employ” as including to “suffer or permit to work” representing the broadest definition of employment under the law because it covers work that the employer directs or allows to take place.

[bookmark: DefEmployer]Subp. 16. Employer. “Employer” means the legal entity with an employment relationship, as defined in subpart 17, with the EE worker that is responsible for ensuring the worker’s wages comply with the Fair Labor Standards Act, described in subpart 24. 
[bookmark: DefEmplymtRelationship]Subp. 17. Employment relationship. “Employment relationship” means a determination of an employee-employer relationship and the significance of that determination in applying the provisions of the Fair Labor Standards Act (FLSA) described in subpart 24.  In order for the FLSA’s minimum wage and overtime provisions to apply to a worker, the worker must be an employee of the employer, meaning that an employment relationship must exit between the worker and the employer. The FLSA defines “employ” as including to “suffer or permit to work,” representing the broadest definition of employment under the law because it covers work that the employer directs or allows to take place. There are certain factors which are immaterial in determining the existence of an employment relationship. For example, the fact that the worker has signed an agreement stating that he or she is an independent contractor is not controlling because the reality of the working relationship – and not the label given to the relationship in an agreement – is determinative. Likewise, the fact that the worker has incorporated a business and/or is licensed by a State/local government agency has little bearing on determining the existence of an employment relationship. Additionally, the Supreme Court has held that employee status is not determined by the time or mode of pay. Applying the FLSA’s definition, workers who are economically dependent on the business of the employer, regardless of skill level, are considered to be employees, and most workers are employees. On the other hand, independent contractors are workers with economic independence who are in business for themselves. A number of economic realities factors are helpful guides in resolving whether a worker is truly in business for himself or herself, or like most, is economically dependent on an employer who can require (or allow) employees to work and who can prevent employees from working. The Supreme Court has indicated that there is no single rule or test for determining whether an individual is an employee or independent contractor for purposes of the FLSA. The Court has held that the totality of the working relationship is determinative, meaning that all facts relevant to the relationship between the worker and the employer must be considered.   While factors considered can vary, and while no one set of factors is exclusive, the following factors are generally considered when determining whether an employment relationship exists under the FLSA, (i.e., whether a worker is an employee, as opposed to an independent contractor): (1) The extent to which the work performed is an integral part of the employer’s business. If the work performed by a worker is integral to the employer’s business, it is more likely that the worker is economically dependent on the employer and less likely that the worker is in business for himself or herself. For example, work is integral to the employer’s business if it is a part of its production process or if it is a service that the employer is in business to provide; 2) Whether the worker’s managerial skills affect his or her opportunity for profit and loss. Managerial skill may be indicated by the hiring and supervision of workers or by investment in equipment. Analysis of this factor should focus on whether the worker exercises managerial skills and, if so, whether those skills affect that worker’s opportunity for both profit and loss; 3) The relative investments in facilities and equipment by the worker and the employer. The worker must make some investment compared to the employer’s investment (and bear some risk for a loss) in order for there to be an indication that he/she is an independent contractor in business for himself or herself. A worker’s investment in tools and equipment to perform the work does not necessarily indicate independent contractor status, because such tools and equipment may simply be required to perform the work for the employer. If a worker’s business investment compares favorably enough to the employer’s that they appear to be sharing risk of loss, this factor indicates that the worker may be an independent contractor; 4) The worker’s skill and initiative. Both employees and independent contractors may be skilled workers. To indicate possible independent contractor status, the worker’s skills should demonstrate that he or she exercises independent business judgment. Further, the fact that a worker is in open market competition with others would suggest independent contractor status. For example, specialized skills possessed by carpenters, construction workers, and electricians are not themselves indicative of independent contractor status; rather, it is whether these workers take initiative to operate as independent businesses, as opposed to being economically dependent, that suggests independent contractor status; 5) The permanency of the worker’s relationship with the employer. Permanency or indefiniteness in the worker’s relationship with the employer suggests that the worker is an employee, as opposed to an independent contractor. However, a worker’s lack of a permanent relationship with the employer does not necessarily suggest independent contractor status because the impermanent relationship may be due to industry-specific factors, or the fact that an employer routinely uses staffing agencies; 6) The nature and degree of control by the employer. Analysis of this factor includes who sets pay amounts and work hours and who determines how the work is performed, as well as whether the worker is free to work for others and hire helpers. An independent contractor generally works free from control by the employer (or anyone else, including the employer’s clients). This is a complex factor that warrants careful review because both employees and independent contractors can have work situations that include minimal control by the employer. However, this factor does not hold any greater weight than the other factors. For example, a worker’s control of his or her own work hours is not necessarily indicative of independent contractor status; instead, the worker must control meaningful aspects of the working relationship. Further, the mere fact that a worker works from home or offsite is not indicative of independent contractor status because the employer may exercise substantial control over the working relationship even if it exercises less day-to-day control over the employee’s work at the remote worksite. http://www.dol.gov/whd/regs/compliance/whdfs13.htm 
[bookmark: DefExecutiveOrder]Subp. 18. Executive Order – Establishing Sick Leave for Federal Contractors. September 7, 2015, President Obama signed the executive order, effective January 1, 2017, requiring providers that are federal contractors and subcontractors of procurement contracts for services, construction, concessions, or contract-like instruments for services covered by the Service Contract Act or the Davis-Bacon Act at thresholds specified in those statutes,  shall provide paid sick leave to workers pursuant to regulations issued by the U.S. Secretary of Labor by September 30, 2016, including but not limited to: (a) accumulating at a rate not less than one hour of sick leave for every thirty hours of paid work; and (b) the provider may not set a limit on the total accrual of paid sick leave per year, or at any point in time, at less than 56 hours; and (c) paid sick leave shall carry over from one year to the next and shall be reinstated for workers rehired by a covered contractor within 12 months after a job separation; and (d) the use of sick leave cannot be made contingent on the requesting worker finding a replacement to cover any work time to be missed; and (e) the paid sick leave is in addition to the contractor’s obligations under 41 U.S.C. chapter 67 (Service Contract And) and 40 U.S.C. chapter 31, subchapter IV (Davis-Bacon Act), and contractors may not receive credit toward their prevailing wage or fringe benefit obligations under those Acts for any paid sick leave provided in satisfaction of the requirements of the Executive Order; and (f) a contractor’s existing paid leave policy provided in addition to the fulfillment of Service Contract Act or Davis-Bacon Act obligations, if applicable, and made available to all covered employees will satisfy the requirements of the Executive Order if the amount of paid leave is sufficient to meet the requirements of this section and if it may be used for the same purposes and under the same conditions described herein; and (g) paid sick leave may be used by the worker for an absence resulting from: (1) physical or mental illness, injury, or medical condition; (2) obtaining diagnosis, care, or preventive care from a health care provider; (3) caring for a child, a parent, a spouse, a domestic partner, or any other individual related by blood or affinity whose close association with the employee is the equivalent of a family relationship who has any of the conditions or needs for diagnosis, care, or preventive care, or is otherwise in need of care; or (4) domestic violence, sexual assault, or stalking if the time absent from work is for the purposes described in subitems 1 or 2 above to obtain additional counseling, to seek relocation, to seek assistance from a victim services organization, to take related legal action, including preparation for or participation in any related civil or criminal legal proceeding, or to assist an individual related to the employee as described in subitem 3.

[bookmark: DefExpandedPrgm]Subp. 14   19. Expanded program. "Expanded program" means an expansion of an existing provider's capacity to provide community employment or supported employment to individuals with a most severe disability, as described in subpart 28, who have been targeted in the department’s request for proposals on the basis of unserved or underserved need including but not limited to disability group, persons with mental illness, traumatic brain injury, or the most severe disabilities, to persons from racial or ethnic minorities, and to other unserved or underserved populations, and to persons living in geographic regions of Minnesota unserved or underserved by the extended employment program.

[bookmark: DefEEPrgm]Subp.  15   20. Extended employment program or program. "Extended employment program" or "program" means the supported employment as defined in subpart 52,  and non-competitive employment as defined in subpart 43, an employment program which provides the ongoing employment support services necessary to maintain and advance the employment of individuals with a most severe disability, as defined in subpart 28, disabilities by providing work in center-based employment, community employment, or supported employment subprograms. Work in extended employment should encompass the broad range of employment choices available to all individuals and promote an individual's self-sufficiency and financial independence. The primary purpose of the extended employment program is to provide residents of Minnesota with the most significant disabilities with the ongoing employment support services necessary to retain and advance in competitive employment that is based on the person’s needs, abilities and interests. Ongoing employment support services to eligible persons who are opposed to competitive employment may be provided for work compensated under a U.S. DOL certificate for a special minimum wage or for work performed in sheltered, congregate, or segregated settings provided: (a) sufficient funds have been allocated for the program's primary purpose; and (b) eligible persons have been provided with an informed choice of employment options.

[bookmark: DefEEProvider]§ Subp. 16   21. Extended employment provider or provider.  "Extended employment provider" or "provider" means a rehabilitation facility community rehabilitation provider as defined in subpart 11 and certified by the commissioner Department under part 3300.2010 to provide center-based non-competitive employment, community, or supported employment.

[bookmark: DefEESupportPlan]Subp. 17   22. Extended employment support plan. "Extended employment support plan" means the individual service plan developed with the provider, by the worker, based on informed choice, with assistance from the worker's interdisciplinary team if desired by the worker.

[bookmark: DefEEWorker]Subp. 18   23. Extended employment worker or worker.  "Extended employment worker" or "worker" means: (A) an individual with a most severe disability, as defined in subpart 28; that results in serious limitations, in three or more functional areas as defined in subpart 20, that affect employment, and who requires and receives (B) whose employment goals for continued employment or career advancement cannot reasonably be achieved without the program planning and service delivery requirements in part 3300.2025, and ongoing employment support services, as defined in subpart 44; and, over an extended period of time to maintain and advance in employment,; (C) who meets the eligibility criteria in part 3300.2015; and (D) for whom the provider reports to the department current data, as described in part 3300.2020, who is reported to the department by the provider during the contract period. Reference to extended employment worker always includes the worker's legal representative.

[bookmark: DefFLSA]Subp. 24. Fair Labor Standards Act. “Fair Labor Standards Act,” or “FLSA,” means the federal minimum wage law affecting most private and public employment. The FLSA applies to employees of enterprises that have annual gross volume of sales or business done of at least $500,000. It also applies to employees of smaller firms if the employees are engaged in interstate commerce or in the production of goods for commerce, such as employees who work in transportation or communications or who regularly use the mails or telephones for interstate communications. Other persons, such as guards, janitors, and maintenance employees who perform duties which are closely related and directly essential to such interstate activities are also covered by the FLSA. It also applies to employees of federal, state or local government agencies, hospitals and schools, and it generally applies to domestic workers. The FLSA requires employers to pay covered non-exempt employees at least the federal minimum wage and overtime pay for all hours worked over 40 in a work week. Covered employees must be paid for all hours worked in a work week. In general, compensable hours worked include all time an employee is on duty or at a prescribed place of work and any time that an employee is suffered or permitted to work. This would generally include work performed at home, travel time, waiting time, training, and probationary periods. Section 14(c) of the FLSA authorizes employers, after receiving a certificate from the Wage and Hour Division, to pay subminimum wages – wages less than the Federal minimum wage – to workers who have disabilities for the work being performed. The certificate also allows the payment of wages that are less than the prevailing wage to workers who have disabilities for the work being performed on contracts subject to the McNamara-O’Hara Service Contract Act (SCA) and the Walsh-Healey Public Contracts Act (PCA). Effective July 24, 2009, the federal minimum wage became $7.25; tipped employees may be paid $2.13 per hour in direct wages if that amount plus the tips received equal at least the federal minimum wage, the employee retains all tips and the employee customarily and regularly receives more than $30 a month in tips; if an employee’s tips combined with cash wage does not equal the applicable minimum wage, the employer must make up the difference. Other programs that allow for payment of less than the full federal minimum wage apply to workers who are full-time students, and student-learners employed pursuant to sub-minimum wage certificates. These programs are not limited to the employment of young workers. The Full-time Student Program is for full-time students employed in retail or service stores, agriculture, or colleges and universities. The employer that hires students can obtain a certificate from the Department of Labor which allows the student to be paid not less than 85% of the minimum wage. The certificate also limits the hours that the student may work to 8 hours in a day and no more than 20 hours a week when school is in session and 40 hours when school is out, and requires the employer to follow all child labor laws. Once students graduate or leave school for good, they must be paid $7.25 per hour effective July 24, 2009. There are some limitations on the use of the full-time student program. This program is for high school students at least 16 years old who are enrolled in vocational education (shop courses). The employer that hires the student can obtain a certificate from the Department of Labor which allows the student to be paid not less than 75% of the minimum wage, for as long as the student is enrolled in the vocational education program. Employers interested in applying for a student learner certificate should contact the Department of Labor's Wage and Hour National Certification Team at 230 South Dearborn Street, Room 514, Chicago, Illinois 60604, telephone: 312-596-7195. Overtime after 40 hours in a week is equal to one and one-half times an employee’s regular rate of pay. When an employee is subject to both the state and federal minimum wage laws, the employee is entitled to the higher minimum wage rate. The minimum wage does not increase automatically; Congress must pass a bill which the President signs into law in order for the minimum wage to increase. For further information, log on to the Internet at  www.wagehour.dol.gov, www.youthrules.dol.gov, and www.dol.gov/elaws for the United States’ Department of Labor laws, regulations and updates. 

[bookmark: DefFMLAct]Subp. 25. Family and Medical Leave Act. The Family and Medical Leave Act (FMLA) applies to employers who employ 50 or more employees, public agencies, and elementary and secondary schools. Eligible employees are entitled to unpaid job-protected leave with continuation of group health insurance coverage for (A) up to 12 workweeks in a 12-month period for the following events: (1) the birth of a child and to care for the newborn child within one year of birth; (2) the placement with the employee of a child for adoption or foster care and to care for the newly placed child within one year of placement; (3) to care for the employee’s spouse, child, or parent who has a serious health condition; (4) a serious health condition that makes the employee unable to perform the essential functions of his or her job; (5) any qualifying exigency arising out of the fact that the employee’s spouse, son, daughter, or parent is a covered military member on “covered active duty” or (B) twenty-six weeks of leave during a single 12-month period to care for a covered service member with a serious injury or illness if the eligible employee is the service member’s spouse, son, daughter, parent, or next of kin. http://www.dol.gov/whd/fmla/

[bookmark: DefFundPersonnelBenefits]Subp. 19  26. Fundamental personnel benefits. "Fundamental personnel benefits" means personnel benefits provided by an extended employment provider to extended employment workers in center-based employment and to workers in supported employment and community employment when the provider is the payroll agent or employer, as defined in 3300.2005, subpart 16. Fundamental personnel benefits include vacation, sick leave, holidays, and other mandated state and federal benefits. Specific benefit requirements are identified in part 3300.2015, subpart 5.

Subp. 20. Functional area. "Functional area" means communication, interpersonal skills, mobility, self-care, self-direction, work skills, or work tolerance. For the purposes of parts 3300.2005 to 3300.2055: 

A. "Communication" means the ability to effectively give and receive information through spoken words or concepts, such as writing, speaking, and listening, or other means of communicating such as sign language, mime, gesture, or other adaptive methods. 
B. "Interpersonal skills" means the ability to establish and maintain personal, family, and community relationships as it affects, or is likely to affect, job performance and security. 
C. "Mobility" means the physical and psychological ability to move about from place to place inside and outside the home, including travel to and from usual destinations in the community for activities of daily living, training, or work. 
D. "Self-care" means the skills needed to manage self or living environment, such as eating, toileting, grooming, dressing, money management, and management of special health or safety needs, including medication management, as they affect an individual's ability to participate in training or work-related activities.
E. "Self-direction" means the ability to plan, initiate, organize, or carry out goal-directed activities or solve problems related to self-care, socialization, recreation, and working independently. 
F. "Work skills" means: (1) the ability to do specific tasks required to carry out job functions; and (2) the capacity to benefit from training in how to perform tasks required to carry out job functions. 
G. "Work tolerance" means the capacity to effectively and efficiently perform jobs requiring various levels of physical demands, psychological demands, or both. 

[bookmark: DefGrivance]Subp. 21  27. Grievance. "Grievance" means a claim or complaint brought to an extended employment provider by a worker in the extended employment program or a representative of the worker involving dissatisfaction with the worker's extended employment program over an issue in which the extended employment program provider has control. A worker who uses the grievance procedure does not give up the right to use a worker appeal as defined in subpart 38. 

[bookmark: DefIndWMostSevereDisability]Subp. 22  28. Individual with a most severe disability. "Individual with a most severe disability" means an individual: 

A.	who has a severe physical or mental impairment that results in three or more serious functional limitations to employment, as defined in subpart 49, in three or more functional areas; determined by an independent written assessment from the worker’s vocational rehabilitation services counselor, county case manager, school psychologist, or qualified healthcare provider; and
B.	whose employment can be expected to require ongoing employment support services, as defined in subpart #, over an extended period of time; and 
B. C	who has one or more physical or mental disabilities, determined by the independent assessment of a qualified healthcare provider, resulting from amputation, arthritis, autism, blindness, burn injury, cancer, cerebral palsy, cystic fibrosis, deafness, head injury, heart disease, hemiplegia, hemophilia, respiratory or pulmonary dysfunction, developmental disability, mental illness, multiple sclerosis, muscular dystrophy, musculoskeletal disorders, neurological disorders including stroke and epilepsy, paraplegia, quadriplegia, and other spinal cord conditions, sickle cell anemia, specific learning disability, and end-stage renal disease, or another disability or combination of disabilities determined on the basis of an assessment for determining eligibility and vocational rehabilitation needs to cause comparable serious functional limitations.

[bookmark: DefInformedChoice]Subp. 23  29. Informed choice. "Informed choice" means a voluntary decision made by a prospective or current worker or that person's legal representative, after becoming familiar with worker rights and with alternative service options, and having been provided sufficient relevant written and verbal information at an appropriate comprehension level and in a manner consistent with the appropriate mode of communication and primary language used by the prospective or current worker or that person's legal representative a voluntary decision made by a prospective or current person served in a non-competitive employment subprogram, or that person's legal representative, after a reasonable and objective assessment process. The assessment process steps shall: (1) identify the individual's interests, skills, abilities, and needs; (2) consider whether individuals with similar needs are working and receiving services in integrated employment settings with appropriate supports; (3) identify the supports and services necessary for the individual to succeed in an integrated setting; (4) provide the individual with sufficient relevant written and verbal information about the benefits of employment in integrated settings, at an appropriate comprehension level and in a manner consistent with the appropriate mode of communication and primary language used by the individual or that person's legal representative; (5) facilitate visits and other experiences in integrated settings; (6) offer the individual opportunities to meet with other individuals with disabilities who are working and receiving services in integrated employment settings; (7) offer the individual's family, if appropriate, opportunities to meet with families of other individuals with disabilities who are working and receiving services in integrated settings; (8) offer the individual opportunities to meet with other service providers who are supporting individuals with disabilities in integrated employment settings; (9) identify the objections and concerns expressed by the individual, and family members if applicable; (10) identify remedies to address the individual's and family members' objections and concerns; (11) ask the individual if they are opposed to working in an integrated setting, and if not opposed, initiate the referral process, internally or externally, for competitive employment with ongoing employment support services. This process shall be completed at least annually, and when requested by an Extended Employment worker.

[bookmark: DefInformedConsent]Subp.  24  30. Informed consent. "Informed consent" means the written agreement with the worker's informed choice, as described in part 3300.2015, subpart 2, or extended employment support plan, as described in part 3300.2025, or an agreement as documented in the worker's case file, by a legally competent worker, or if applicable the worker's legal representative, who is making decisions voluntarily and without coercion, and has  with the knowledge to make informed choices. 

[bookmark: DefIntegratedSetting]Subp. 25   31. Integrated setting. "Integrated setting," with respect to an employment outcome, means a an employment setting typically found in the community  in which an individual with the most severe disabilities interacts with nondisabled individuals, other than nondisabled individuals who are providing services to that individual, to the same extent that nondisabled individuals in comparable positions interact with other persons that (a) provides individuals with disabilities opportunities to work and services in the greater community, like individuals without disabilities; and (b) is located in the mainstream competitive workforce of society; and (b) offers access to community activities and opportunities at times, frequencies, and with persons of an individual’s choosing, like individuals without disabilities; and (dc) affords individuals with disabilities choice in their daily life work activities and career opportunities, like individuals without disabilities; and (ed)  provides individuals with disabilities the opportunity to interact with nondisabled persons who are not paid care-givers to the fullest extent possible, based on the typical interactions of the type of job. An integrated setting has none of the characteristics described in segregated setting, subpart 48.

[bookmark: DefInterdisplinaryTeam]Subp. 26  32. Interdisciplinary team. "Interdisciplinary team" means the worker, the worker's legal representative, service professionals, and other individuals chosen by the worker or the worker's legal representative to develop, implement, and assess the worker's extended employment support plan.

[bookmark: DefLegalRep]Subp. 27  33.  Legal representative. "Legal representative" means an individual who is legally authorized to make informed choices, as is described in subpart 29, and provide informed consent, as described subpart 30, on a worker's behalf. A legal representative may be one of the following individuals: the parent of a minor who has not been emancipated; a court-appointed guardian or conservator of a worker who is 18 years of age or older, in areas where legally authorized to make decisions; a guardian ad litem or special guardian or conservator, in areas where legally authorized to make decisions; legal counsel if so specified by the worker; or other legally authorized individual. 

[bookmark: DefMAWaiverPrgms]Subp. 34. Medical Assistance Waiver-funded Programs. “Medical Assistance waiver-funded programs” means the Home and Community-Based waivers, which are granted by the federal Centers for Medicare and Medicaid Services, and allow Minnesota to use Medicaid money to fund services in alternative settings for Medicaid-eligible people who would otherwise receive care in hospitals, nursing facilities, or intermediate care facilities. Minnesota’s Department of Human Services (DHS) contracts directly with enrolled service providers meeting specific standards in order to bill DHS and receive payment for services provided to waiver recipients. Minnesota has the following six waiver programs targeted to separate populations: Developmental Disabilities (DD) Waiver; Community Alternative Care Waiver; Community Alternatives for Disabled Individuals (CADI); Brain Injury (BI) Waiver; Elderly Waiver; and Alternative Care. The DD Waiver program accounts for the majority of Minnesota’s spending on waiver programs. Waiver programs allow recipients to receive medical and non-medical services beyond those covered by traditional Medicaid. The Social Security Act specifies the services that the waiver programs can cover. In Minnesota, some services are extensions of traditional Medicaid services while others are unique to the waiver programs. The following services are part of all waiver programs available in Minnesota: (1) residential; (2) “case management” means locating, coordinating and monitoring social and daily living activities, medical services, and other services needed by a person and his or her family; (3) “homemaker services” means providing general household activities by a trained homemaker when the usual homemaker is unable; (4) equipment, home, or vehicle modifications; (5) “extended personal care assistant services” means assisting with eating, bathing, dressing, personal hygiene, and other activities of daily living; (6) “respite care” means providing short-term care in the home or out of it, when the usual caregiver is unavailable or needs a rest; and (7) transportation.   Employment-related services are available only for certain waiver programs: “Supported Employment Services” are limited to CADI, DD, and BI waivers; and “Day Training and Habilitation” is limited to the DD waiver program. Since Federal law and regulations require states to assure that recipients use all other sources available to them to pay for their medical care needs before turning to Medicaid, Medical Assistance (MA) funds are considered the payer of last resort in most circumstances, and county human service agencies have the responsibility to ensure all other funding sources have been exhausted before enrolling individuals on MA Waiver programs. Minnesota’s Extended Employment funds are not intended to pay for participants in other employment-related programs funded through state, federal, or other sources. Individuals are excluded from the Extended Employment program when (a) the funding source is obligated to pay for total program costs, or (b) the funding source prohibits concurrent funding of individuals receiving Extended Employment program services. This exclusion applies to waiver-funded services as Medicaid is intended to be the payer of last resort and is obligated to pay for all of a recipient’s necessary services to maintain a place to live, basic life functioning, mental health and employment. However, 3300.2015, subpart 7, provides an exception permitting some waiver-funded recipients who required ongoing employment support services that are not available through the MA program to be reported to the Extended Employment program.

Subp. 35. Mental illness. “Mental illness” means, as defined in Minnesota Statute 245, subdivision 20(a), an organic disorder of the brain or a clinically significant disorder of thought, mood, perception, orientation, memory, or behavior that is detailed in a diagnostic codes list published by the commissioner of human services, and that seriously limits a person’s capacity to work.


[bookmark: DefMNEmploymtFirstPolicy]Subp. 36. Minnesota employment first policy. “Minnesota Employment First policy” means raising the expectation that all working age Minnesotans with disabilities can work, want to work, and can achieve competitive integrated employment; and each person will be offered the opportunity to work and earn a competitive wage before being offered other supports and services.

[bookmark: DefMNMinWage]Subp. 37. Minnesota Minimum Wage. “Minnesota minimum wage” means (A) effective August 1, 2015: (1) for large employers with annual receipts of $500,000 or more, the minimum wage rate is $9.00 per hour, and (2) for small employers with annual receipts of less than $500,000 the minimum wage rate is $7.25 per hour, and (3) the 90-day training wage for employees under 20 year of age is $7.25 per hour, and (4) the youth wage for employees under 18 years of age is $7.25 per hour; and (B) effective August 1, 2016: (1) for large employers with annual receipts of $500,000 or more, the minimum wage rate is $9.50 per hour, and (2) for small employers with annual receipts of less than $500,000 the minimum wage rate is $7.75 per hour, and (3) the 90-day training wage for employees under 20 year of age is $7.75 per hour, and (4) the youth wage for employees under 18 years of age is $7.75 per hour and (C) effective January 1, 1028 inflation indexing begins. Overtime pay, at one and one-half times the employee’s regular rate, is mandated after 48 hours of work. No employer may take a tip credit against minimum wages in Minnesota; a tipped employee must be paid at least the minimum wage per hour plus any tips the employee might earn. Some employees are exempt from minimum wage requirements. Annual receipts for business are calculated by reviewing the past four quarterly tax estimates, or previous year audit statement, include gross revenue for the four most recent quarters, exclude excise taxes that are listed separately, if the combined amount of gross revenue is more than $500,000 employers pay the large Minnesota minimum wage rate. For more information, log on to the Internet at http://www.dli.mn.gov/LS/MinWage.asp for Minnesota Department of Labor and Industry’s Labor Standards - Minnesota’s minimum-wage law.

[bookmark: DefMNOlmsteadPlan]Subp. 38  Minnesota’s Olmstead Plan. “Minnesota’s Olmstead plan” means the State’s plan, approved September 29, 2015 by U.S. District Judge Donovan Frank, for implementing its obligation to provide individuals with disabilities opportunities to live, work, and be served in integrated settings. In Olmstead v. L.C. U.S. 581 (1999), the Supreme Court held that title II of the Americans with Disabilities Act prohibits the unjustified segregation of individuals with disabilities and that public entities are required to provide community-based services to persons with disabilities when (a) such services are appropriate; (b) the affected persons do no oppose community-based treatment; and (c) community-based services can be reasonably accommodated, taking into account the resources available to the entity and the needs of others who are receiving disability services from the entity. Minnesota’s Olmstead plan further identifies and addresses barriers to full integration that people with disabilities face. To ensure progress is made, the plan outlines specific actionable goals and timeframes to measure progress.

Subp. 39. Minimum wage. “Minimum wage” means there are both state-minimum-wage laws and federal-minimum-wage laws. The worker is entitled to the higher of the two minimum wages when the worker is covered by both the state and federal minimum wage laws. Minimum-wage rates apply to all hours worked, whether part time or full time. Employees must be paid at least the current minimum-wage rate, no matter how they are paid. The federal minimum wage is described in subpart 24, and the state minimum wage is described in subpart 37.

[bookmark: DefNaturalSupports]Subp. 28   40  Natural supports. "Natural supports" means ongoing employment support services provided under an extended employment support plan by individuals who are agents of the EE worker's employer. Community employment or Supported employment using a natural supports approach is the process of a provider helping an employer to expand its capacity for training, supervising, and supporting one or more workers with the most severe disabilities. This definition involves the direct hire of a worker in an individual job, the location of which is not isolated by disability.


[bookmark: DefNeedsAssmtSurvey]Subp. 41. Needs assessment survey. "Needs assessment survey" means the survey of department staff, extended employment program providers, consumer and advocacy organizations as described in 3300.2005, subpart 3, and county social service agencies to determine at least every five years the need by Minnesotans with the most significant disabilities for the extended employment subprograms.

[bookmark: DefNewPrgm]Subp. 29   42. New program. "New program" means an extended employment provider funded by the department as described in part 3300.2030 that meets the certification requirements in part 3300.2010 and that was not funded by the department’s extended employment program in the previous state fiscal year.

[bookmark: DefNonCompEmployment]Subp. 43. Non-competitive employment. “Non-competitive employment” means paid work (a) not typically available to, or performed by, persons without disabilities in the mainstream competitive labor market; or performed primarily by individuals with a most severe disability, as defined in subpart 28; or performed in a segregated setting, as defined by subpart 48; and (b) performed by an EE worker, as defined in subpart 23; and (c) under the management and control of the EE provider; and (d) for which the EE provider is the employer and payroll agent; and (e) provides the EE worker with compensation and fundamental personnel benefits in accordance with part 3300.2015. Non-competitive employment shall not be reported to the department for reimbursement except when the EE worker is opposed to supported employment, as defined in subpart 52, as the result of participating in an informed choice process, as described in part 3300.2015, subpart 2. Non-competitive employment shall be paid from the Non-competitive Employment Fund, as described in subpart 41. Each work hour shall be reported for reimbursement in only one of the following categories based on full compliance with the following requirements:


A. “Community employment” means paid work (1) performed in a community-based setting not on premises owned or operated by the EE provider; and (2) compensation to the EE worker may be based on a special minimum wage, as described in Subpart 50, or the worker’s compensation may be established or subsidized by a government contract designed to provide employment for persons with disabilities, or the worker’s compensation may be based on the applicable federal or state minimum wage rate, such as the federal AbilityOne program, as described in Subpart 2; and (3) the EE worker is provided with the fundamental personnel benefits described in 3300.2010, subpart 5. The statewide reimbursement rate to the EE provider is $3.49 per hour worked by an EE worker and is not subject to rate increases.

B.  “Center-based employment” means paid work (1) performed on premises owned or operated by the EE provider; and (2) compensation to the EE worker may be based on a special minimum wage, as described in Subpart 50, or the worker’s compensation may be established or subsidized by a government contract designed to provide employment for persons with disabilities, or the worker’s compensation may be based on the applicable federal or state minimum wage rate, such as the federal AbilityOne program, as described in Subpart 2; and (3) the EE worker is provided with fundamental personnel benefits described in 3300.2010, subpart 5. The statewide reimbursement rate to the EE provider is $1.91 per hour worked by an EE worker and is not subject to rate increases.


[bookmark: DefNonCompEmploymentFund]Subp. 44. Non-competitive employment fund. "Non-competitive employment fund" means the extended employment program fund that funds contracts with EE providers for non-competitive employment as defined in subpart 43.

[bookmark: DefNonCompEmploymentSubprgm]Subp. 45. Non-competitive employment subprogram. “Non-competitive employment subprogram” means the non-competitive employment, as defined in subpart 40, for extended employment workers, as defined in Subpart 23, who are opposed to working in an integrated setting in the mainstream labor market, and who because of the nature and severity of their disabilities require and receive the person-centered planning described in Part 3300.2025 and ongoing employment support services, as defined in Subpart 44, to maintain employment and advance employment. 

[bookmark: DefNonExempt]Subp. 30   46. Nonexempt. "Nonexempt" means subject to the provisions of the Fair Labor Standards Act as set forth in United States Code, title 29, as amended.

[bookmark: DefOGS]Subp. 31   47. Ongoing employment support services. "Ongoing employment support services" means any of the following person-centered services provided over an extended period of time when identified in the worker's extended employment support plan, as described in Part 3300.2025, as and related to a worker's serious functional limitations in employment in functional areas as defined in Subpart 20, and that are necessary required to maintain or advance the worker's current employment, and as applicable achieve an identified employment goal of career advancement: 

A. facilitation of natural supports at the work site; 
B.  rehabilitation technology, job redesign, or environmental adaptations; 
C. disability awareness training for the worker, or the worker's employer, supervisor, or coworkers, and other services to increase the worker's inclusion at the worksite; 
D. job skill training at the work site; 
E. regular observation or supervision of the worker;
F. behavior management; 
G. coordination of support services; 
H. job-related safety training; 
I. job-related self-advocacy skills training to advance employment; 
J. training in independent living skills, such as: money management, grooming and personal care, social skills, orientation and mobility, and using public transportation or drivers' training; 
K. communication skills training such as sign language training, Braille, speech reading, and the use of communication devices or other adaptive methods for the worker, or the worker's employer, supervisor, or coworkers;
L. follow-up services such as regular contact with the worker's employer, supervisor, or coworkers; the worker's parents, family members, advocates, or legal representatives of the worker; and other suitable professional and informed advisors, in order to reinforce and stabilize the job placement;
M. training in job seeking skills; 
N. career planning, job development, or job placement to advance in employment;
O. transitional employment services; and 
P. any other service that is similar to the services in items A to O, that is identified in the worker's extended employment support plan, and that is needed to maintain or advance the employment of a worker in the extended employment program. 

[bookmark: DefPaidWork]Subp. 48. Paid work. "Paid work" means employment of the person served that results in the production of products or provision of services. 

[bookmark: DefPrimaryLanguage]Subp. 32a   49. Primary language. "Primary language," with reference to an individual with limited English proficiency, means the language normally used by that individual. 

[bookmark: DefQualifiedHealthcareProfessional]Subp. 33  50. Qualified health care professional.  "Qualified health care professional" means a professional, independent of the extended employment provider, holding licensure to diagnose one or more of the disabilities identified in Subpart 28(B). Qualified health care professional includes mental health professionals, independent of the extended employment provider, as defined by Minnesota Statute, Section 245.462, subdivision 18, subitem (3) in psychology: an individual licensed by the Board of Psychology under sections 148.88 to 148.98 who has stated to the Board of Psychology competencies in the diagnosis and treatment of mental illness, and subitem (4) in psychiatry: a physician licensed under chapter 147 and certified by the American Board of Psychiatry and Neurology or eligible for board certification in psychiatry.

Subp. 34. Rehabilitation facility or facility. "Rehabilitation facility" or "facility" means an entity as defined in Minnesota Statutes, section 268A.01, subdivision 6, including an entity that meets the definition of community rehabilitation program under the federal Rehabilitation Act, but that has not been certified under part 3300.2010 as an extended employment provider.

[bookmark: DefSegregatedSetting]Subp. 51. Segregated setting. “Segregated setting” means an employment setting with any of the following or similar characteristics (a) congregate settings populated exclusively or primarily with individuals with disabilities, or (b) congregate settings where the work or the extended employment worker are under control or supervision of a community rehabilitation provider regimentation in activities, lack of privacy or autonomy, policies limiting visitors, or limits on individuals' ability to engage freely in community activities and to manage their own activities of daily living, or (c) settings that provide for daytime activities primarily with other individuals with disabilities, or (d) settings where individuals with disabilities are assembled into a collective or work group, or constitute more than 50% of the direct labor force at the job site where the work of the collective is performed.

[bookmark: DefSeriousFunctionalLimitations]Subp. 52. Serious functional limitations to employment. "Serious functional limitations to employment” means the worker experiences significant barriers to competitive employment, as defined in Subpart 6, in three or more of the following functional areas affecting the worker’s ability to maintain competitive employment and advance in competitive employment, and the worker requires ongoing employment supports to mitigate the effect of the limitations and achieve employment goals. For the purposes of parts 3300.2005 to 3300.2055: 

A.	"Communication" means the ability to effectively give and receive information through spoken words or concepts, such as writing, speaking, and listening, or other means of communicating such as sign language, mime, gesture, or other adaptive methods. 
B.	"Interpersonal skills" means the ability to establish and maintain personal, family, and community relationships as it affects, or is likely to affect, job performance and security. 
C.	"Mobility" means the physical and psychological ability to move about from place to place inside and outside the home, including travel to and from usual destinations in the community for activities of daily living, training, or work. 
D.	"Self-care" means the skills needed to manage self or living environment, such as eating, toileting, grooming, dressing, money management, and management of special health or safety needs, including medication management, as they affect an individual's ability to participate in training or work-related activities.
E.	"Self-direction" means the ability to plan, initiate, organize, or carry out goal-directed activities or solve problems related to self-care, socialization, recreation, and working independently. 
F.	"Work skills" means: (1) the ability to do specific tasks required to carry out job functions; and (2) the capacity to benefit from training in how to perform tasks required to carry out job functions. 
G.	"Work tolerance" means the capacity to effectively and efficiently perform jobs requiring various levels of physical demands, psychological demands, or both.

[bookmark: DefSpecialMinWage]Subp. 53. Special minimum wage. “Special minimum wage” means a wage paid to a worker with a disability that is commensurate with that worker’s individual productivity as compared to the wage and productivity of experienced workers who do not have disabilities performing the same type, quality, and quantity of work in the vicinity where the worker with a disability is employed. The commensurate wage is below that required by the Fair Labor Standards Act of 1938, section 64(a) described in Subpart 24. Before a special minimum wage rate may be paid, the employer must obtain a certificate as required by the Fair Labor Standards Act of 1938, section 14(c). Workers are not eligible for wages below the applicable State or Federal minimum wage under Section 14(c) unless the disability impairs the worker’s earning or productive capacity for the work being performed. The fact that a worker may have a disability is not in and of itself sufficient to warrant the payment of a special minimum wage.


[bookmark: DefSE]Subp. 35 54. Supported employment. "Supported employment" means competitive employment, as defined in Subpart 8, in an integrated setting with ongoing support services for individuals with the most severe disabilities for whom competitive employment has not traditionally occurred or for whom competitive employment has been interrupted or intermittent as a result of a severe disability; and who, because of the nature and severity of their disabilities, need intensive ongoing employment support services from the designated state unit and extended services after transition in order to perform this work; or transitional employment for individuals with the most severe disabilities due to mental illness. of an extended employment worker, as defined in Subpart 23, requiring person-centered planning, described in Part 3300.2025, and ongoing employment support services, defined in Subpart 44, in order to retain employment and advance in employment. 

[bookmark: DefSEfund]Subp. 51. Supported Employment fund.  "Supported Employment fund" means the extended employment program fund which pays for supported employment.


[bookmark: DefWorkHours]Subp. 37   53. Work hours.  "Work hours" means the hours for which a worker performs paid work, including hours of paid holidays, paid sick, paid vacation, and other paid leaves. A work hour is the basic funding unit for allocating extended employment program funds.

Subp. 54. Worker appeal. "Worker appeal" means an independent due process procedure available to a current or prospective worker or a worker's legal representative through federal or state statutes, case law, or rules.


[bookmark: _Toc434737225]3300.2010 STATE CERTIFICATION.
[bookmark: _Toc434737226]Subpart 1. Scope. This part governs the operation of any extended employment provider engaged in, or community rehabilitation provider, as defined in 3300.2005, subpart 11, seeking to engage in, the programs listed in part 3300.2005, subpart 20. Extended employment program certification issued under these certification procedures does not replace or modify any certificates issued by the United States Department of Labor or the Minnesota Department of Labor and Industry for purposes of subminimum wage payments.
Subp. 2. Purpose. The purpose of certification is to ensure that all providers meet the department's minimum requirements for extended employment program funding. Providers must be certified by the commissioner. Program certification as evidenced by a valid provider certificate is required before the commissioner may provide funding for an extended employment program pursuant to Minnesota Statutes, section 268A.15.

Subp. 3. Certification procedure.  A community rehabilitation provider seeking certification as an Extended Employment provider, including a provisional certification, must complete an official application form available for download from the department’s website. When a community rehabilitation provider has been found in compliance with all certification requirements, a ‘Certificate of Operation as an Extended Employment Program Provider’ will be issued to a provider for each certified location, listing certified locations and programs. Provider certification shall be reviewed and reissued, as appropriate, on a yearly basis. The provider shall post the certificate in a public area at each certified location throughout the certified period.

[bookmark: Certify_Requirements]Subp. 4. Requirements for certification.  The commissioner shall certify rehabilitation facilities that meet all of the following requirements as eligible extended employment providers:

A. Governing body of community rehabilitation provider. To be certified as a an extended employment provider the governing board of the community rehabilitation program shall comply with Minnesota Statutes, Chapter 268A.085. of center-based employment, an organization must achieve and maintain accreditation in the program standards governing center-based employment. To be certified as a provider of community and supported employment, an organization must achieve and maintain accreditation in the program standards governing community and supported employment. The provider must notify the department of the upcoming date of each CARF survey, and provide standing written permission to CARF to allow release to the department of the results of the accreditation process and of site surveys, resurveys, supplemental surveys, reviews, and return visits. The provider must maintain compliance each year with the following provisions of the 1997 CARF Standards Manual and Interpretive Guidelines for Employment and Community Support Services, or with comparable sections in subsequent CARF manuals: Section 1, Promoting Organizational Quality; Section 2, Promoting Individual Service Quality; and Section 3, Organizational Employment Services and Community Employment Services. The provider must make its worker records and performance data available to the department for spot checks.


B. Providers must provide fundamental personnel benefits, as described in part 3300.2015, subpart 4, to workers in center-based employment and to workers in community and supported employment when the provider is the payroll agent. To be certified as a provider of non-competitive employment the community rehabilitation provider shall have an informed choice policy providing potential workers considering non-competitive employment with the informed choice process described in 3300.2015, subpart 2. The community rehabilitation provider shall ensure all workers reported in non-competitive employment repeat the informed choice process annually for so long as non-competitive work hours are reported to the Extended Employment program. 

C. C. Providers shall have written grievance procedures for workers in center-based, community, and supported employment. Grievances may be appealed to the department for review. The department shall complete its review of a grievance that has been appealed to the department within one month from the date the appeal request is received. The grievance procedure for workers must include, as a final step, binding arbitration as defined in Minnesota Statutes, section 268A.07, subdivision 2. The following must be subject to the grievance procedure: 
(1)working conditions in center-based, community, and supported employment sites; 
(2)the worker's extended employment support plan; 
(3)the worker's access to employment in the community; and 
(4)the quality and effectiveness of the worker's ongoing employment support services. 
CARF accreditation of center-based employment programs. To be certified as a provider of center-based employment, as described in 3300.2005, subpart 43(B), the community rehabilitation provider shall (1) achieve accreditation, as described in 3300.2005, subpart 2, in the CARF administrative and program standards for Organizational Employment Services, and (2) maintain conformance with current CARF administrative and program standards for Organizational Employment Services, or provide the Department with the CARF-approved quality improvement plan providing the return to full conformance with the CARF Standards.


D. The provider must comply with the requirements to provide workers with the information on program planning and service delivery in part 3300.2025, subpart 7, in the worker's primary language using appropriate modes of communication.  CARF accreditation of community employment programs. To be certified as a provider of non-competitive community employment, as described in 3300.2005, subpart 43(A), the community rehabilitation provider shall (1) achieve accreditation, as described in 3300.2005, subpart 2, in the CARF administrative and program standards for Community Employment Services, including Employment Supports, and (2) maintain conformance with current CARF administrative and program standards Community Employment Services, including Job Development and Employment Supports, or  provide the Department with the CARF-approved quality improvement plan providing for return to full conformance with the CARF Standards.


E. The provider must provide the worker with the extended employment support plan in part 3300.2025, subpart 4, in the worker's primary language using appropriate modes of communication. 
CARF accreditation of supported employment programs. To be certified as a provider of supported employment, an organization shall (1) achieve accreditation, as described in 3300.2005, subpart 2, in the CARF administrative and program standards  for Community Employment Services, including Job Development and Employment Supports, and (2) maintain conformance with current CARF administrative and program standards Community Employment Services, including Job Development and Employment Supports, and (3) if applicable provide the Department with the CARF-approved quality improvement plan for corrective action necessary by the community rehabilitation program to return to full conformance with the CARF Standards.

F. [Removed, L 2003 1Sp14 art 6 s 67] 
Department access to all accreditation-related information. The provider shall deliver to the Department: CARF application forms (Intent to Survey), CARF’s receipt of survey fees, site survey dates, survey reports, accreditation decisions, and quality improvement plans within 30 days of delivery to CARF or receipt from CARF.

G. Members of the governing board and management staff of providers shall be provided a minimum of eight hours of continuing education and training each year over a three-year cycle concurrent with the provider's three-year accreditation cycle with CARF. Members of the governing board and management staff of extended employment provider shall complete training in each of the three subject areas listed in subitems (1) to (3) during the course of the three-year training cycle. At a minimum, two-thirds of the members of the governing board and management staff shall complete this training. The provision of this training shall be documented in the record of meetings of the provider's board of directors. Subjects for continuing education and training include, but are not limited to, the following: 
(1) legal mandates affecting the provider's programs, such as the federal Rehabilitation Act of 1973, as amended, the Americans with Disabilities Act, and the extended employment program statutes and rules; 
(2)practices to improve outcomes and increase the availability of extended employment services to persons with the most severe disabilities; and 
(3) understanding the programmatic and ethical responsibilities of nonprofit organizations to the communities they serve. 
Fundamental personnel benefits for EE workers. Providers shall provide fundamental personnel benefits, as described in part 3300.2015, subpart 5, to reported workers in the extended employment program when the provider is the payroll agent or employer of record.

H. In addition to the continuing education requirement in item G, the governing board of providers must provide training for all members on the fiduciary responsibilities of the directors of nonprofit organizations. Training on fiduciary responsibilities shall be provided to new board members within the first year of their term. In addition, members of the board of directors must receive copies of the provider's financial audits and review all management letters that accompany the financial audit. The record of board meetings shall document the provision of training on fiduciary responsibilities and the receipt and review of the provider's financial audit and management letter. 
 Grievance procedure for EE workers. Providers shall have written grievance procedures for workers reported in the extended employment program. The grievance procedure for workers must include, as a final step, binding arbitration as defined in Minnesota Statutes, section 268A.07, subdivision 2. The following must be subject to the grievance procedure: 

(1) working conditions in non-competitive, and supported employment sites; 
(2) the worker's extended employment support plan; 
(3) the worker's access to competitive employment, with or without ongoing employment support services; and 
(4) the quality and effectiveness of the worker's ongoing employment support services. 

I. 	The provider must comply with United States Code, title 42, sections 12101, et seq., of the Americans with Disabilities Act of 1990. 
Information to workers The provider shall comply with the requirements to provide workers with the information on program planning and service delivery in part 3300.2025, subpart 7, in the worker's primary language using appropriate modes of communication as described in 3300.2005, subpart 4. 

J. 	Extended Employment Support Plan The provider shall provide the worker with the extended employment support plan in part 3300.2025, subpart 4, in the worker's primary language using appropriate modes of communication as described in 3300.2005, subpart 4.

K.	Fiduciary training for the community rehabilitation provider’s governing board of directors. The governing board shall provide training for all members on the fiduciary responsibilities of the directors of nonprofit organizations. Training on fiduciary responsibilities shall be provided to new board members within the first year of their term. In addition, members of the board of directors must receive copies of the provider's financial audits and review all management letters that accompany the financial audit. The record of board meetings shall document the provision of training on fiduciary responsibilities and the receipt and review of the provider's financial audit and management letter. Providers shall submit to the Department the prior year’s audited financial statements and management letter within 6 months of the provider’s year end. The Department shall review and approve the audited financial statements before issuing the provider’s certificate of operation. 

L.	Americans with Disabilities Act The provider shall comply with United States Code, title 42, sections 12101, et seq., of the Americans with Disabilities Act of 1990. 

M.	Community rehabilitation provider’s prior-year written report of satisfaction and outcomes of EE workers, by subprogram: center-based employment; community employment; and supported employment. The provider shall report on satisfaction and outcomes of extended employment workers. A community rehabilitation provider must, as a condition for receiving program certification, submit an annual report to the commissioner of the outcomes of workers served in extended employment during the provider’s prior year, including: (a) satisfaction of persons reported in the non-competitive employment subprogram; (b) satisfaction of persons reported in the competitive employment subprogram; (c) access to competitive employment by persons in non-competitive employment, including local labor market information; (d) effectiveness and efficiency measures and results for the non-competitive employment subprogram; (e) effectiveness and efficiency measures and results for the competitive employment subprogram; and (f) plans for quality improvement in the next cycle.


[bookmark: Certify_Provisional]Subp. 5.  Provisional certification. The commissioner may issue a provisional certification to new providers or to existing providers for expanded programs for a specified period of time, not to exceed 18 months. In order to obtain a provisional certificate, all new or expanded extended employment programs covered by the certificate must be in compliance with all requirements for certification except the requirement for accreditation by CARF. However, if the provider is not accredited by CARF, the provider must demonstrate a reasonable likelihood that the provider will meet the requirements for accreditation by CARF and will receive such accreditation within 18 months. If at the end of the 18-month period, the provider has not been approved for accreditation by CARF, provisional certification will be terminated.

[bookmark: Certify_Probationary]Subp. 6. Probationary certification.  The commissioner shall place on probationary certification status any provider that has previously been certified where the provider no longer meets all of the certification requirements, is not being operated in compliance with the rule, or is under investigation by a law enforcement agency. Probationary certification status permits a non-complying provider to continue to receive state funding while the plan for compliance is implemented. To qualify for probationary certification status, the provider must submit a written plan which has been approved by the commissioner and which will bring the program into compliance with the certification requirements or other requirements of the rule within a reasonable time not to exceed 12 months. 

Subp. 7. Extension of certification. A provider must request an extension in writing and state the reasons for the request. The extension may not exceed one year and no consecutive extensions of a certificate may be granted. A request for an extension shall be made before the certificate's expiration date. The commissioner may grant an extension if the commissioner finds that a provider, through no fault of its own, no longer completely meets certification requirements for full or provisional certification because: 

A.	a natural disaster such as a tornado or a flood, or a material change in circumstances such as a labor strike or the loss of a building lease, has adversely affected or completely halted operations; or 
B.	convincing evidence is submitted showing that CARF cannot schedule a timely review.

[bookmark: Certify_Termination]Subp. 8. Termination of certification.  Certification for providers not complying with the requirements for certification will be terminated by the commissioner, and allocated state funds will be withdrawn as provided in part 3300.2052. Withdrawal of state funds is subject to the appeal provisions of part 3300.2055. Extended employment program certification may be terminated when: 

A. a provider no longer meets the requirements for certification under subpart 4; 

B. a provider granted provisional certification does not meet the requirements for provisional certification under subpart 5; or 

C.	a provider granted probationary certification does not fulfill the conditions of its plan for compliance under subpart 6.

[bookmark: Certify_Monitoring]Subp. 9. Certification review, monitoring, changes and notice requirements. Review of compliance with certification requirements must take place yearly before the commissioner may issue the provider certification. Review for compliance may take place on occasions not related to the yearly redetermination of certification continuance. The department must give 30 days' notice of intent to terminate certification except when there is imminent danger to the health or safety of workers, or gross failure to comply with CARF or extended employment program rule requirements.
[bookmark: _Toc434737227]

[bookmark: Eligibility]3300.2015 EXTENDED EMPLOYMENT PROGRAM ELIGIBILITY.

Subpart 1. Scope. This part governs the eligibility of workers in in the extended employment program. Each Workers reported to the extended employment program must shall conform to the criteria in this part. In accordance with Minnesota’s Olmstead Plan and the Minnesota Employment First policy, a person an individual with a most severe disability, as defined in part 3300.2005, subpart 28, is presumed capable of and desirous of working in supported the extended employment, as defined in 3300.2005, subp. 54., program when provided with ongoing employment support services under an extended employment support plan, described in part 3300.2025, unless the individual makes a current, voluntary and documented decision to oppose supported employment as the result of the informed choice process described in Subpart 2. 

[bookmark: Eligibility_InformedChoice]Subp. 2. Extended employment program eligibility. To be eligible for the extended employment program, an individual must be an extended employment program worker as defined in part 3300.2005, subpart 18. 
Informed choice.  Before becoming eligible for work in non-competitive employment as defined in 3300.2005, subpart 40, a prospective or current worker shall give informed consent, as defined in 3300.2005, subpart 30, following the reasonable and objective assessment process described in subitems A thru K. The informed choice process shall not be performed or managed by a community rehabilitation program. The process shall be completed annually for each worker in non-competitive employment before non-competitive work hours may be reported to the extended employment program. The assessment process steps shall include: 

A. identify the individual's needs; 

B. consider whether individuals with similar needs are working and receiving services in integrated employment settings with appropriate supports; 

C. identify the supports and services necessary for the individual to succeed in an integrated setting;

D. provide the individual with sufficient relevant written and verbal information about the benefits of employment in integrated settings, at an appropriate comprehension level and in a manner consistent with the appropriate mode of communication and primary language used by the individual or that person's legal representative;

E. facilitate visits and other experiences in integrated settings;

F. offer the individual opportunities to meet with other individuals with disabilities who are working and receiving services in integrated employment settings;

G. offer the individual's family, if appropriate, opportunities to meet with families of other individuals with disabilities who are working and receiving services in integrated settings;

H. offer the individual opportunities to meet with other service providers who are supporting individuals with disabilities in integrated employment settings;

I. identify the objections and concerns expressed by the individual, and family members if applicable; 

J. identify remedies to address the individual's and family members' objections and concerns;

K. ask the individual if they are opposed to working in an integrated setting, and if not opposed, initiate the referral process, internally or externally, for competitive employment with ongoing employment support services.

Subp. 3 .Social security (FICA). Workers and their payroll agents shall contribute, via payroll taxes, to the federal Social Security program. Workers in supported employment who are self-employed must pay the FICA self-employment tax for Social Security benefits. 
Extended employment worker. To be eligible for the extended employment program, an individual must be an extended employment program worker as defined in part 3300.2005, subpart 23. 

Subp. 3   4. Social security (FICA). Workers and their payroll agents shall contribute, via payroll taxes, to the federal Social Security program. Workers in supported employment who are self-employed must pay the FICA self-employment tax for Social Security benefits. 

[bookmark: Eligibility_FundPersonnelBenefits]Subp. 4   5. Fundamental personnel benefits. When the provider is the employer of record, reported EE workers shall receive the following fundamental personnel benefits.  Workers who are self-employed are exempt from this subpart.

A. vacation, sick leave, and holidays, provided on a proportional basis as provided to the nonexempt, full-time staff of the provider agency; at a minimum, workers will be entitled five days of paid vacation, five days of paid sick leave, and five paid holidays per calendar year; or 

B.	flexible paid leave, provided in lieu of vacation and sick leaves, that is provided on a proportional basis as provided to the nonexempt, full-time staff of the provider agency; at a minimum, workers will be entitled ten days of paid leave and five paid holidays per calendar year; and

C. other mandated state and federal benefits including, but not limited to: 

(1) Executive Order – Establishing Paid Sick Leave for Federal Contractors, issued September 7, 2015, pursuant to regulations issued by the U.S. Secretary of Labor on or about September 30, 2016; and
(2) Family and Medical Leave Act of 1993, United States Code, title 29, sections 2601 et seq., and Minnesota Statutes, sections 181.940 to 181.943, as amended;
(4)	Time off work to vote according to Minnesota Statutes, section 204C.04, as amended;
(5)	leave for jury duty as provided by United States Code, title 28, section 1875, and Minnesota Statutes, section 593.50, as amended; and 
(6)	military leave and reinstatement in employment as provided by United States Code, title 28, chapter 43, sections 2021 and 2024, and Minnesota Statutes, section 192.261, subdivision 6, as amended. 

Subp. 6. Fair and equitable pay requirements. Workers in the extended employment program shall be compensated in accordance with applicable State or Federal laws and regulations:

A. Workers in supported employment shall be compensated at or above the applicable State or Federal minimum wage, but not less than the customary wage, as defined in 3300.2005, subpart 13, and customary level of benefits paid by the employer for the same or similar work performed by individuals who are not disabled. 
B. Workers who are in community employment or center-based non-competitive employment may be paid (1) at a rate equal to or greater than the state or federal minimum wage, whichever is appropriate, or (2) at a lesser rate of pay according to a certificate issued under Section 14(c) of the Fair Labor Standards Act, described in 3300.2005, subpart 24. Workers are not eligible for wages below the applicable State or Federal minimum wage under Section 14(c) unless the disability impairs the worker’s earning or productive capacity for the work being performed. The fact that a worker may have a disability is not in and of itself sufficient to warrant the payment of a special minimum wage. 
C. A worker in extended employment who is self-employed must realize net income that is the equivalent or in excess of the hourly rate of pay required under the Minnesota Fair Labor Standards Act, Minnesota Statutes, chapter 177, as amended, and the Federal Fair Labor Standards Act, United States Code, title 29, as amended, when the number of hours worked is compared with the income realized. Self-employed workers shall pay timely self-employment taxes on income from employment.

Subp.7..Participants in day training and habilitation programs. Participants in day training and habilitation programs funded under full-day per diem rates by the Department of Human Services are not eligible for extended employment program funding. Participants funded under part-day rates for day training and habilitation services may be reported in the community and supported employment subprograms of extended employment if the following criteria are met: 
A. services provided during the hours reported to extended employment comply with the definition and requirements of parts 3300.2005 to 3300.2055; 
B. ongoing employment support services provided during the hours reported to the extended employment program are provided under an extended employment support plan, as described in part 3300.2025, subpart 4 or 6, and delivered by employees of a certified provider or by agents of the worker's employer in accordance with part 3300.2025, subpart 6, not the employees of a day activity center licensed by the Department of Human Services; and 
C. the participant's status as a DTH participant is reported to the extended employment program. 
 Participants in federally-funded Medical Assistance waiver programs. Participants in Medical Assistance waiver-funded programs are generally not eligible for extended employment program funding. However, participants may be served and reported in supported employment if the following criteria are met: 
A. Prior to the delivery of Extended Employment services the DHS-authorized waiver budget authority and EE provider complete the Department’s disclosure and acknowledgement form demonstrating the need to enroll a Medical Assistance waiver program recipient in the Extended Employment program for the provision of ongoing employment support services because (1) the participant’s annual waiver budget is exhausted by non-employment related services, or (2) employment support services are not an allowable service on the individual’s waiver; and

B. Extended Employment services are developed and comply with the definition and requirements of parts 3300.2005 to 3300.2055; and

C.	the participant's status as a Medical Assistance Waiver-funded service recipient is reported to the extended employment program.


Subp. 8. Other Exclusions from eligibility for extended employment program funding. Participants in employment-related programs funded through state, federal, or other sources are also excluded from eligibility for extended employment program funding when: 
A.	the funding source is obligated to pay for total program costs for participants; or 
B.	the funding source prohibits concurrent funding of program participants receiving extended employment program services.

[bookmark: _Toc434737228]

[bookmark: ReportingRequirements]3300.2020 REPORTING REQUIREMENTS.

Subpart 1. Scope. This part governs the data on workers required by the department. Providers shall not submit request for reimbursement of a worker’s work hours prior to reporting to the Department all applicable information listed in Subpart 3.

Subp. 2. Reporting workers in noncompetitive employment. No worker shall be reported in non-competitive employment, as defined in Part 3300.2005, subpart 43, before the documented steps and documented results of the informed choice process, described in 3300.2015, subpart 2, determine the individual is not appropriate for supported employment or the worker is opposed to supported employment.  Providers shall report the initial date, and at least yearly thereafter, as subitem Y below, when a worker demonstrates by informed choice and informed consent, the worker’s opposition to supported employment was the result of the informed choice process. The department shall not provide reimbursement to the provider for non-competitive work hours performed prior to the documented informed choice process, as reported in subitem Y, or for non-competitive work hours performed more than one year from the date reported in subitem Y.

Subp. 2 3. Required data elements.  Data elements must be reported in the format prescribed by the department. The following data shall be submitted to the department on each worker reported to the extended employment and updated as changes in the worker’s circumstances occur: 
A.	legal name; 
B.	legal representative and representative’s mailing address, if applicable; 
C.	social security number; 
D.	address; 
E.	primary disability and cause of primary disability, and if applicable secondary disability and cause of secondary disability categories of functional limitations; 
F.	hours and wages by subprogram, by payroll agent, and by payroll period or month;
functional limitations 
G.	referral source and date referred to the extended employment program; 
H.	date of birth; 
I.	age at onset of disability; 
I. J.	gender; 
J. K.	ethnicity;
L.	marital status; 
K. M.	residential setting status; 
N.	provider's site location; 
O.	job type; 
P.	subprogram: center-based employment, community employment, or supported employment; 
L. Q.	date and reason worker left provider's extended employment program; 
M. R.	county and state of financial responsibility; 
N. S.	years of education; 
O. T.	special education participation; 
P U.	SSI or SSDI recipient status; and 
Q. V.	DTH Medical Assistance Waiver-funded service recipient program status; and
R. W.	hours worked and wages earned by subprogram, by payroll agent, and by payroll period or month, by the provider’s Department-assigned location code, and job type as an O*Net code; and
S.	Most recent date worker opposed supported employment, if applicable

Subp. 3. Data elements required for payment. Of the data elements listed in subpart 2, payment to providers is based on provider reporting of items A, C, F, and P. When a worker is reported for payment under part 3300.2025, subpart 7, subpart 2, item V, must also be reported to the department. Data elements required for payment must be reported in the format prescribed by the department. 

Subp. 4. Data accuracy. The provider shall report changes to elements in Subpart 2 when the worker’s circumstances change. Providers are responsible for the accuracy of reported data. The Department may correct provider reporting errors or require providers to correct errors in data submittals prior to approving payments. 

Subp. 5. Frequency of data reporting. Providers shall aggregate data from multiple locations into a single submittal to the Department per provider per month. 
[bookmark: _Toc434737229]Subp. 6. Monitoring. The Department may conduct monitoring visits to ensure the accuracy of reported data. The provider shall make worker records and performance data available to the department for spot checks. Providers may appeal the loss of hours and earnings resulting from the department’s assessment of allowable hours.  


[bookmark: _Toc434737230]3300.2025 PROGRAM PERSON-CENTERED PLANNING, SERVICE DELIVERY, AND CASE RECORDS.

Subpart 1. Scope. This part governs program planning, service delivery, and case records for the extended employment program. consistent with the Minnesota Olmstead Plan as described in 3300.2005, subpart 38, and the United States District Court’s conclusion, filed September 29, 2015, this part is intended to provide an opportunity for hope and inclusion for individuals who choose to work in the mainstream competitive workforce and require ongoing employment supports to be successful, defined as supported employment in 3300.2005, subpart 54., while respecting the fears expressed to the Court and the Department about the plan’s purported harmful effects to individuals who choose segregated settings. The department shall not force integration upon individuals who would not be appropriately served in supported employment, and shall balance the goal of placing individuals with disabilities in the most integrated setting against what is appropriate and desirable for the individual. Informed choice, informed consent and person-centered decision making are central to the Minnesota Olmstead Plan and the extended employment program, 3300.2005 to 3300.2055.

Subp. 2. Standards for program planning, service delivery, and case records. Standards for program planning, service delivery, and case records for the extended employment program are contained in The 1997 current CARF Employment and Community Services Standards Manual and Interpretive Guidelines for Employment and Community Support Service published by CARF, which are incorporated by reference. This publication is updated on a yearly basis and the standards applicable to any state fiscal year for which a provider is funded will be found in the most recent edition of this publication available at the beginning of the state fiscal year. Copies are available at the Educational Resource Center, 501 Capitol Square, 550 Cedar Street, Saint Paul, Minnesota 55101. The Educational Resource Center participates in the Minitex/PALS Interlibrary Loan Consortium. 

Subp. 3. Additional standards for program planning, service delivery, and case records.  In addition to the standards in subpart 2, providers shall meet the requirements in subparts 4 to 6. 

Subpart 4. Documented worker eligibility. Extended employment providers shall obtain independent source documentation of workers’ eligibility for the extended employment program, as described in Part 3300.2015. Providers shall retain independent source documentation of worker’s eligibility for the extended employment program for three years after the worker’s hours are no longer reported to the Department.

Subp. 5. Informed choice documentation. A report containing the results of each step of the informed choice process, described in 3300.2015, subp. 2, and the informed consent of the worker, as described in 3300.2005, subpart 30, shall be retained in the case record of workers reported in noncompetitive employment, as defined in 3300.2005, subpart 40, for three years after the provider reported the worker’s non-competitive hours to the department for reimbursement. The informed choice process shall be conducted and documented annually for each worker reported in noncompetitive employment.

Subp. 4   6. Extended employment support plans. All workers reported to the Department in extended employment in center-based, community, and supported employment shall have an Extended Employment Support Plan. The plan, to be reviewed at yearly intervals, or as required under subpart 8, or if changes in the worker's situation require more frequent reviews, describes the worker's employment goals and the ongoing employment support services to be provided to reach the worker's goal. A copy of the plan and any revisions shall be promptly provided to the worker in the worker's primary language using appropriate modes of communication as described in 3300.2005, subpart 4. The plan shall include the following: 

A.	the worker's goals and objectives, including: 
(1) employment goals and goals for career advancement, if applicable; 
(2) preferences for employment setting, integration, range or level of pay, work hours, and benefits; and 
(3) when a goal in employment is selected, the plan shall state the reasons for this choice,
 the timeline for reaching the worker's employment goals
B.	the timeline for reaching the worker's employment goals and objectives; 
C.  B. 	the worker's vocational strengths, interests and preferences, work skills, and general health status; 
D.  C.	the worker's serious functional areas affecting   limitations to employment, as defined in 3300.2005, subpart 52,  , which impact the worker’s employment goal in subitem A (1), and make the provision of ongoing employment support services, as defined in 3300.2005, subpart 47, necessary for the worker to achieve his or her employment goal;  that require the provision of ongoing employment support services; 
E.  D.	an assessment identifying the ongoing employment support services a   as described in 3300.2005, subpart 47 necessary for the worker needs to work in competitive employment as described in 3300.2005, subpart 8, or supported employment as described in 3300.2005, subpart 54 for worker with hours reported in non-competitive employment, as defined in 3300.2005, subpart 43; 
F.	the specific ongoing employment support services to be provided, including: 
(1) 	the relationship of the ongoing employment services to the worker's functional areas affecting employment; 
(2) 	how the need for ongoing employment support services will be met with existing services or by a plan arranging for or developing these services; 
(3) 	the strategies for providing ongoing employment support services including the consideration of assistive technology and natural supports; 
(3)(4)	the person or persons who will be providing the ongoing employment support services; and 
(4)(5)	 timelines for developing and providing ongoing employment support services and the estimated frequency of these services; 
G	 measures and procedures to assess the attainment of worker goals and objectives; 
GH.	the names of the participants in the planning and preparation of the worker's extended employment support plan; and 
HI.	the signature of the worker designating informed consent, or the worker’s legal representative if not self-governed.

I. when a the worker’s goal is non-competitive employment, as described in 3300.2005, subpart 43(A) or (B), the plan shall state the reasons for this choice, and demonstrate completion of the informed choice process steps, as described in 3300.2015, subpart 2, whereby the worker determined he or she is opposed to competitive employment as described in 3300.2005, subpart 8, and supported employment as described in 3300.2005, subpart 54. The worker’s informed choice process shall have been completed within the previous 12 months of the date of the worker’s extended employment support plan, be signed by the worker, or the worker’s legal representative if the worker is not self-governed.

A copy of the plan and any revisions shall be promptly provided to the worker in the worker's primary language using appropriate modes of communication.

Subp.  5   7. Minimum contact by provider. The extended employment support plan will include assurances that the worker in community and supported employment will receive a minimum of two in-person contacts per month in the provision of planned ongoing employment support services, unless the ongoing employment support is provided through natural supports as described in subpart 6. 

Subp. 6.  8. Reporting workers receiving natural supports to the extended employment program. The ongoing employment support services for a worker must be identified in the worker's extended employment support plan and may be provided indirectly through an agent of the worker's employer when:

A. the worker is in an employer-paid integrated work site supported employment as defined in part 3300.2005, subpart 54 and 28; 
B. the worker’s extended employment provider, as defined in 3300.2005, subpart 21, is not the worker’s employer, as defined in 3300.2005, subpart 16;

B. C.	there is a written agreement with an employer that specifies: 
(1) the name of the agent of the employer who will be involved in providing provide the worker's ongoing employment support services; 
(2) the nature of the information, technical assistance, or other support services the provider provides to the agent of the employer; 
(3) the specific ongoing employment support services that are provided to the worker by the agent of the employer; and 
(4) assurances that the provider will, at a minimum, make two in-person contacts with the agent of the employer, or the worker, or a combination of the employer and worker each month to: (a) provide information, technical assistance, or other ongoing employment support services; and (b) evaluate the need for and effectiveness of the ongoing employment services the agent of the employer provides to the worker.

Subp. 9. Worker information on program planning and service delivery. 

A. The department shall provide information, in the worker's primary language using appropriate modes of communication as described in 3300.2005, subpart 4, on program planning and service delivery in extended employment. This information shall be ready for distribution distributed to providers annually by August 30 using data from the prior 12-month period, ending June 30 January 1, 1999, and shall include: 

(1) individual service planning process provided in the CARF standards, including: 
(a) the content of a typical plan as identified in the CARF interpretive guidelines; 

(b) the ongoing employment support services available in extended employment; 

(c) the role and rights of the worker and the worker's legal representative in the development of an extended employment support plan;

 (d) fundamental personnel benefits; 

(e) examples of persons from social service agencies and others in the community who can be involved in planning services; and

 (f)  the requirement to assess the worker's potential for working in the community supported employment on a semiannual basis and identify in writing the reasons a worker is not working in the community supported employment; 

(2)	worker rights to reasonable accommodation in accessing ongoing employment support services in extended employment; 

(3) worker rights to review, appeal, and grievance procedures; 

(4) the summary level performance information available on provider outcomes;

(5) worker rights under the federal Rehabilitation Act of 1973, as amended; and 

(6) worker rights under the Americans with Disabilities Act. 

B. Providers shall distribute information on the extended employment program planning and service delivery to the worker and the worker's legal representative on a yearly basis. This information shall be made available to workers using appropriate modes of communication as described in 3300.2005, subpart 4 in the primary language of the worker and the worker's legal representative. This information shall include: 

(1) (1) a description of the provider's center-based , community, and supported extended employment programs, including as applicable (a) supported employment, as defined in 3300.2005, subpart 54, (b) community employment as defined in 3300.2005, subpart 43(A), and (c) center-based employment as defined in 3300.2005, subpart 43(B); and
(2) Acknowledgement that workers have the right to:

(a) the right to have all program and service information provided in an accessible manner, and
(b)  the right to reasonable accommodation for accessing the provider's services and activities; 
(c)  the names of staff persons responsible for key aspects of the worker's center-based, community, or supported  extended employment program; 
(d) a statement describing the rights to review records, and
(e)  descriptions of the processes of grievance and appeal, and examples of the situations in which either or both can be used; and 
(f) a summary of the benefits available to the worker; and 

(2   3) the information on program planning and service delivery identified in item A.


Subp. 10. Annual reassessment of extended employment support plans.  
Extended employment support plan review with interdisciplinary team involvement, unless waived by the worker, or the worker’s legal representative if the worker is not self-governed, shall occur at least yearly. A plan with a goal of community or supported employment that has not been achieved or maintained shall be reviewed every six months. A written report of this review or an updated extended employment support plan shall summarize this review and shall be maintained in the case file. The record of the reassessment shall include the names of the participants in the reassessment of the worker's extended employment support plan and the signature of the worker designating informed consent. A copy of the reassessment shall be promptly provided to the worker in the worker's primary language using appropriate modes of communication as described in 3300.2005, subpart 4. This reassessment must address:

A.	the worker's satisfaction with employment and ongoing employment support services;
B.	the effectiveness of the worker's extended employment support plan in achieving the worker's vocational objective; 
C.	the worker's continuing need for ongoing employment support services to maintain or advance employment; and 
D.	the worker's interest in changing or advancing in employment.

Subp. 11. Case records.  A complete, clear, and current confidential record shall be maintained by the provider for each person reported in the extended employment program. The case record of the worker communicates appropriate information in a form that is complete, clear, and current. The case record shall be retained for a minimum of three years after the completion of the compliance examination audit process for the state fiscal year when the worker was last a reported worker in the extended employment program. The provider shall maintain written documentation of the worker's extended employment services that may include electronic documentation and file systems.

 Case records must shall include the information listed in items A to H. Case records of workers in community or supported employment shall also include the information in either item I or J. The items are: 

A. A.	personal identification data, including: Social Security number, legal status, date of birth, residential status and address, and, if applicable, the name of guardian or conservator  and contact information of the worker’s legal representative if the worker is not self-governed;

B. eligibility for extended employment, using the criteria in part 3300.2015, subpart 2, determined by either:

(1) the provider and documented in the provider's intake reports individual with a most severe disability as defined in 3300.2005, subpart 28, with three or more serious functional limitations to employment as defined by 3300.2005, subpart 52, determined by either: (1) independent source documentation from the worker’s referral source and disability information from medical records provided by a qualified healthcare professional as defined by 3300.2005, subpart 50, and documented in the provider's intake reports or; (2) the Vocational Rehabilitation Services’ branch counselor and documented in the rehabilitation services branch eligibility information and referral reports given to the provider at the time of referral and intake; 
(2) payroll records documenting the worker’s and payroll agent’s contribution to the federal Social Security program according to 3300.2015, subpart 4; and
(3) payroll records documenting the payment of fair and equitable wages as described in part 3300.2015, subpart 6; and
(4) benefit records documenting the provision of fundamental personnel benefits according to 3300.2015, subpart 5; and
(5) DHS authorization of waiver-funded recipient’s participation in the EE program in accordance with 3300.2015, subpart 7, as evidenced by the department’s approved disclosure and acknowledgement form, signed by the DHS-authorized waiver budget authority prior to the delivery of Extended Employment services, demonstrating the need to enroll a Medical Assistance waiver program recipient in the Extended Employment program for the provision of ongoing employment support services because (1) the participant’s annual waiver budget is exhausted by non-employment related services, or (2) employment support services are not an allowable service on the individual’s waiver.

C.	written diagnosis of a severe disability by a qualified health care professional who is not employed by the rehabilitation facility and referral source reports, unless eligibility in item B is determined by a counselor from the rehabilitation service branch of the department; 

C. D.	the worker's extended employment support plan, and reassessments of the plan; 

E.   D.	employment data, including: employers, supervisors, job duties, rates of pay, benefits, start dates, termination dates, etc., and evidence that the provider maintains compliance with certification requirements by providing to the worker the following: (1) fundamental personnel benefits as described in part 3300.2015, subpart 4; 
(2) contribution to the worker's Social Security account as described in part 3300.2015, subpart 3; (3) comparable benefits as described in part 3300.2015, subpart 5; and (4) fair and equitable payment of wages as described in part 3300.2015, subpart 6; 

F.	the reassessment of the worker's extended employment support plan; 

E  G.	independent source documents of the worker’s employer which verify the hours of paid work and wages; 

F.	the ongoing employment support services provided to supported employees  workers by the provider that includes, including at a minimum, the date and services record of provided the worker by the provider during two in-person contacts per month with the worker; and 

H.	program summaries and termination or discharge reports;


G.	program summaries and termination or discharge reports

H. Independent source documents of the worker’s informed choice process steps described in 3300.2015, subpart 2, resulting in the worker’s opposition to supported employment as defined in 3300.2005, subpart 54, and competitive employment as defined by 3300.2005, subpart 8. 

.
I. [bookmark: _Toc434737231]The written natural supports agreement between the provider and the agent of the supported employment worker's employer including, at a minimum, a date and services provided the worker during two in-person contacts per month with the agent of the employer, or the worker as described in subpart 6 8.


[bookmark: NewExpandedPrograms]3300.2030 NEW OR EXPANDED PROGRAMS.
[bookmark: _Toc434737232]Subp. 1. Needs Assessment survey.  The department shall conduct a needs assessment survey of extended employment program needs including the geographic distribution of services once every five years. The results of the most recent survey shall be considered in the department's issuance of requests for proposals under subparts 2 and 3. The results of needs assessment surveys will be posted on the Departments webpage for download by public officials, workers, providers, advocacy organizations as described in 3300.2005, subpart 3, social service agencies and other interested individuals.
[bookmark: _Toc434737233]Subp. 1   2. Funding for new or expanded programs.  The department shall provide notice of the availability of funding for new or expanded programs through a request for proposals published in the State Register. The request for proposal shall include information on priorities for program funding, including target populations or geographic distribution of services. The department shall make copies of the request for proposals available for download from the Department’s website. Any to a city, town, county, nonprofit corporation, state regional center, or combination thereof may submit a proposal for consideration by the Department. Applicant organizations shall submit an application for a new extended employment program or for expansion of an existing extended employment program. The commissioner shall use the following criteria in reviewing applications for a new or expanded program: 
[bookmark: _Toc434737234]A. the need for the new or expanded program, considering the most recent needs assessment survey for extended employment services as described in Subpart 1; 
[bookmark: _Toc434737235]B. the relationship of the new or expanded individual program to any current programs in terms of identified needs; 
[bookmark: _Toc434737236]C. the performance of current programs; 
[bookmark: _Toc434737237]D. the geographic distribution of the current programs and the new or expanded program in relationship to geographic needs; 
[bookmark: _Toc434737238]E. efforts to foster innovation and promote state-of-the-art best practices in supported employment consistent with Minnesota Statutes, section 268A.15, subdivision 6; and 
[bookmark: _Toc434737239]F. the availability or funding for new or expanded programs.

Subp. 3. Department review of proposals.  The department shall base its decisions on proposals upon objective criteria and a review process that includes, as appropriate, representatives of affected county social service agencies, the local vocational rehabilitation office, providers outside the affected service area, representation from racial and ethnic minorities, and representatives of the target population to be served which may include  representatives from appropriate advocacy organizations as defined in part 3300.2005, subpart 3.
Subp. 4. Exception to contract procedures and adjustment of state grant funds for new or expanded programs.  New or expanded programs under this part may be exempt from the contracting procedures in part 3300.2035, subpart 4, item A, when the Department determines the provider continues to make sufficient progress to achieve  the identified outcomes of the grant award within the identified time frame of the grant, and may be exempt from  and the adjustment of state grant funds in part 3300.2035, subpart 8, for up to three full state fiscal years when monitoring of the new/expanded program finds no significant reporting variances.

Subp. 5. If the Department determines sufficient progress has not been made by the provider, the Department shall 
A. work with the provider to develop, implement and monitor a correction action plan that can reasonably be expected to result in the level of work hours necessary to achieve the identified outcomes of the grant award within the identified time frame of the grant, and

B.  if the Department determines a correction action plan cannot reasonable result in sufficient production of work hours to achieve the identified outcomes of the grant award within the identified time frame of the grant, the Department will reduce the provider’s new/expanded contract to a reasonable and realistic level of work hours and grant funding based on the provider’s demonstrated new/expanded program production capacity, projected program entrants from referral sources, and the local employment market; and

C. the Department shall redistribute the unearned new/expanded grant funds proportionately among the other new/expanded program providers that have (1) produced sufficient hours of work for individuals with disabilities in the grants targeted population to project earning 95% of their new/expanded grant funds by the end of the new/expanded grant, and (2) indicated an interest in receiving additional new/expanded grant fund to serve the population identified in the new/expanded grant in the same geographic area or another geographic area; or

D. if there are no providers serving the identified population in the initial geographic area or another geographic area, or if none of the new/expanded programs serving the identified population indicate interest in receiving additional grant funds, then the Department may distribute the unearned new/expanded funds as follows: (1) unearned grant funds from the current year will be redistributed as Supported Employment Funds using the methodology of the Supported Employment Incentive Bonus referenced in 3300.2045 (2) unearned capacity will be redistributed proportionately among the providers that earned 100 % or more of their individual Supported Employment Fund allocations and indicate an interest in their share of available funds.

[bookmark: _Toc434737240]

[bookmark: Allocation]3300.2035 ALLOCATION OF EXTENDED EMPLOYMENT PROGRAM FUNDS.

Subpart 1. Unit of distribution of extended employment program funds. The unit of distribution of extended employment program funding is the payment for one work hour performed by an eligible worker and reported to the department in the extended employment program.

Subp. 2. Notice of availability of funding.  The department will publish a notice of availability of state grant funds in the State Register for each state fiscal year. The notice will include a description of the funds available, the application procedure for these funds, a statement of the funding criteria in parts 3300.2005 to 3300.2055, and the timetable for the allocation of state grant funds.

Subp. 3. Annual Application and guidelines for Continuation funding. The department will make the application form of application and guidelines for certified extended employment program providers to apply for continuation funding available for download from the department’s website no later than 30 days prior to the start of the state fiscal year, July 1 to all interested parties upon request. The department's guidelines shall include information on priorities for program funding, including target populations or geographic distribution of services, that will be addressed in the allocation of state grant funds. Certified providers must apply for grant funds on the form specified by the department.


Subp. 4. Procedures for contracts with providers for center-based, community, non-competitive employment and supported employment. Each fiscal year, the department will enter into annual contracts with providers for a specific allocation from the center-based non-competitive employment fund or the community support supported employment fund according to items A to C. 

A. 	A provider's contract starting point each year will be determined by the previous year's contract and the previous year's reported contract production, as follows: (i) when the provider's reported contract production in the previous year is equal to or greater than 95 percent of the contract, the provider's starting point shall be the previous year's contract; or (ii) when the provider's reported contract production in the previous year is less than 95 percent of the contract, the provider's starting point will be the reported contract production plus five percent of the previous contract.
§ 	
(1) The starting point for contracts to providers for state fiscal year 1999 2018 shall be calculated using the following method:

§ 	(a)	for the community support supported employment fund, the lesser amount of each provider's total contracted or payment earned by reported hours of work and service in supported employment as defined under the prior extended employment rule in part 3300.2050, subpart 31a, in state fiscal year 1998  2017.  shall be multiplied by $2.04 to determine the provider's contract starting point from the community support fund for state fiscal year 1999; and

§(b)	for the center-based non-competitive employment fund, the lesser remainder of each provider's total contracted or community support fund earned from reported hours of work and service in the community support fund minus those funds earned from supported employment in plus all funds earned in community employment in state fiscal year 1998 2017. shall be multiplied by $1.13 to determine the provider's contract starting point from the center-based fund for state fiscal year 1999. §

B. Beginning in state fiscal year 2018 the amount eligible to be earned by each extended employment provider reporting center based employment hours shall be reduced from the amount earned from center-based employment hours at the level reported in the prior state fiscal year.  A minimum of fifty percent of the amount reduced from dollars earned in center-based employment  must be shifted from the non-competitive fund to the supported employment fund. No funds will be paid for center-based non-competitive employment at the tier one level from state fiscal year 2023 and afterwards. Two and one-half percent of a provider's contracted allocation from either the center-based fund or the community support fund can be earned by reported production that exceeds the provider's contracted allocation in the other fund. This reported contract production cannot be used to adjust the contract starting point under item A. This provision cannot be exercised in the subsequent fiscal year.

 The reduction will be The amount reduced for each year shall be;

(1) in state fiscal year 2018, 5% of the amount earned in state fiscal year 2017;
(2) in state fiscal year 2019, 15% of the amount earned in state fiscal year 2017
(3) in state fiscal year 2020, 20% of the amount earned in state fiscal year 2017
(4) in state fiscal year 2021, 25% of the amount earned in state fiscal year 2017
(5) in state fiscal year 2022, 35% of the amount earned in state fiscal year 2017


C.	The redistribution of allocation from underproduction to providers is as provided in subitems (1) to (3). 
(1)	Where a provider's underproduction in the center-based non-competitive employment fund or the community support supported employment fund is over five percent of the contracted level of allocation, the allocation in excess of five percent shall be redistributed to other providers, unless a variance for economic hardship has been approved under part 3300.2040. 

(2) Allocation from underproduction shall be redistributed to other providers on the basis of guidelines established by the department for that funding year. The guidelines shall consider unmet needs of target populations and the geographic distribution of center-based employment, community employment, and supported employment.

(3) When the allocation to be redistributed under department guidelines is at least one percent of the total allocation for either the center-based non-competitive employment fund or the community support supported employment fund, the department shall redistribute 50 percent of the unearned allocation to supported employment programs based on proportionate share of overproduction in supported employment; community rehabilitation programs that reported supported employment hours with a value that exceeded their contract in the prior state fiscal year. This value used will be determined after completion of the audit as described in subpart 8 of this section.  The department may issue a request for proposals under part 3300.2030, subparts 1 and 2 for supported employment.  Alternatively, the allocation to be redistributed may, at the commissioner's discretion, be used to adjust the statewide uniform rates for supported employment under subpart 6, item B.

Subp. 5. Annual survey.  The department shall conduct an annual survey of extended employment program needs for center-based, community, and supported employment, including the geographic distribution of these services. The results of this survey shall be considered in the department's application and guidelines for funding in subpart 3, and in the department's issuance of requests for proposals under parts 3300.2030, subparts 1 and 2, and 3300.2052, subpart 1, item C. This information shall be available to public officials, workers, providers, advocacy organizations, and social service agencies.

Subp. 5. 6. Statewide uniform rates. Effective July 1, 1998, the allocation and distribution of extended employment program funds to center-based employment, community employment, and supported employment will be based on the work hour rates in items A and B. 
 The allocation and distribution of extended employment program funds shall be based on the following: 

A. Effective July 1, 1998, 2017, the allocation and distribution of extended employment program funds to center-based employment, community employment, and supported employment will be based on the work hour rates in items A and B. § There shall be three statewide uniform rates. The rate for a work hour in supported employment shall be $2.40 $4.06 per hour. The rate for a non-competitive work hour in community employment shall be $2.13 $3.49 per hour. The rate for a work hour in center-based employment shall be $1.19 $1.91 per hour. 
§
B. The statewide uniform work hour rates for center-based employment, community employment, and supported employment may, at the commissioner's discretion, be adjusted to account for changes in the Consumer Price Index (CPI).


Subp. 6. 7. Statewide allocation of extended employment funds to center-based non-competitive employment fund and community support supported employment fund.  For each state fiscal year, the department shall determine the statewide allocation for the center-based non-competitive employment fund and the community support supported employment fund according to items A to D.
A. From the state appropriation, the department shall reserve for the community support supported employment fund an amount of dollars equal to the sum of the allocations for the starting point for all providers with contracts and making application for funding.
B. From the state appropriation, the department shall reserve from for the center-based non-competitive fund an amount of dollars equal to (1) the sum of the allocations for the starting point for all providers with contracts and making application, less (2) any allocation withheld resulting from the request for proposals process, multiplied by the statewide uniform rate for center-based employment. However, no future statewide allocation of extended employment funds to the center-based non-competitive fund shall exceed $4,279,000, the funding allocation for center-based employment non-competitive fund in state fiscal year 1997 2017. 
C. Adjustments to the statewide allocation may be made based on shifts of dollars from the center-based non-competitive fund to the community support supported employment fund as requested by providers. Shifts will be adjusted at the starting point for each provider requesting shifts.
D. The remainder of the state appropriation, after items A to C are completed, will be subject to distribution according to the department's application and guidelines for funding under subpart 3.

Subp. 7. 8. Compliance Examination and Adjustment of state grant funds allocated to providers.  
A. The department must distribute state grant funds based on provider’s reported and audited reporting of work hours provided to workers in extended employment program subprograms. center-based employment, community employment, and supported employment. 
B. Beginning in state fiscal year 2000, provider contracts must also be adjusted for the wage level supported employment performance incentives in part 3300.2045. 
C. Compliance audits of eligible work hours shall be performed and adjustments made to the allocation of state grant funds to providers after the close of the funding year as provided in subitems (1) and (2). 

(1) After the close of each funding year, an audit examination of each provider must be conducted using the department's compliance audit standards according to generally accepted auditing standards as follows: (a) The audits must be performed by independent auditors at the expense of the providers; and (b) The department must seek input from providers and independent auditors in the development of the compliance audit standards; and (c) The department must review the compliance audit standards on an annual basis and seek the input of providers and independent auditors in the review of the standards. The department will make the standards available no later than 30 days prior to the end of each state fiscal year; (d) The extended employment program factors subject to the department's compliance audit must include hours and wages and evidence of ongoing employment support consistent with the worker's extended employment support plan; (e) Completed audits must be submitted to the department within 60 90 days from the close of the funding year. Audits submitted after the due date will not adjust allocations beyond the allocation earned by the reported work hours during the contract period. 

(2) Audit adjustments to provider allocations must be made as follows: (a) Within 45 days from the receipt of an accepted final audit report, the department shall make final audit adjustments to provider allocations; (b) Based on the results of the compliance audit, the department must seek repayment from providers for reported work hours of employment in center-based employment, community employment, or supported employment that were not provided according to the provider's contract; (c) The department's determination of the amount of repayment and the reasons for the repayment is subject to the appeal provisions of part 3300.2055; (d) The funds repaid by providers as a result of the final audit adjustments must be distributed as a wage level supported employment incentive under part 3300.2045.


[bookmark: EconomicConditions][bookmark: _Toc434737241]3300.2040 CONSIDERATION OF ECONOMIC CONDITIONS.

Subpart 1. One-year variance. The department must shall provide a one-year variance to the contract starting point in part 3300.2035, subpart 4, for a provider that: establishes that demonstrates it (a) earned 90% or greater of the contracted supported employment fund allocation; and (b) was unable to produce the number of hours required by the provider's contract during the previous contract period, (b) requests a variance to return to the prior year’s allocation in the provider’s application for state grant funds in part 3300.2035. due to circumstances beyond the control of the provider's management.

Subpart 2. Extraordinary and catastrophic variance. If a provider granted a variance in Subpart 1 demonstrates it was unable to return the level of production necessary to earn the contracted allocation during the variance period, the department may provide an additional one-year variance to the contract starting point in 3300.2035, subpart 4, for a provider that demonstrates: 
A.	Extraordinary and catastrophic circumstances beyond the control of the provider's management, include conditions such as fire or natural disaster., the cessation of a major contract, the movement of a major employer out of the area, or a local unemployment level substantially higher than the statewide average.
B.	A provider seeking an extraordinary and catastrophic variance to the contract starting point must request this variance in the annual application for state grant funds in part 3300.2035. The request for variance to the contract starting point must shall: (i) state the reasons for the request, (ii) submit independent documentation of the extraordinary and catastrophic circumstances, (iii) demonstrate how the extraordinary and catastrophic circumstances resulted in the loss of work hours of EE workers, and (iv) submit a measurable work plan of corrective action to meet contracted hours during the next contract period.
C.	A provider that requests and is granted a variance to the contract starting point will retain the work hour level from the previous contract period. However, the underproduction of contracted hours is subject to repayment in the adjustment of the allocated state grant funds in part 3300.2035, subpart 8.

Subpart 3. Funding conditions. A provider that requests and is granted a variance to the contract starting point in Subpart 1 or Subpart 2 will retain the approved work hour level from the previous contract period. However, the underproduction of contracted hours is subject to repayment in the adjustment of the allocated state grant funds in part 3300.2035, subpart 8.

[bookmark: _Toc434737242]3300.2045 WAGE LEVEL SUPPORTED EMPLOYMENT INCENTIVE.
All funds not paid out to providers as a result of underproduction, and all funds repaid to the department by providers as the result of final audit adjustments, must be used as a performance fund for extended employment providers whose workers' wages meet or exceed the federal minimum wage that report hours of supported employment. The incentive fund must be distributed to each extended employment provider based on the proportionate share of hours of supported employment after all program compliance audits are completed work where the statutory minimum or a higher wage was paid. The ratio is the provider's supported employment hours divided by the total supported employment hours of meeting minimum wage reported by all extended employment providers. The incentives are calculated and paid separately for the center-based fund and the community support fund. 


[bookmark: _Toc434737243]3300.2052 WITHDRAWAL OF ALLOCATED FUNDS.

Subpart 1. Criteria for withdrawal of allocated state funds. The commissioner may withdraw allocated state funds from a provider when: 
A. an extended employment program is not being administered according to the extended employment program rule; 
B. program certification has been terminated as provided in part 3300.2010, subpart 8; or 
C. a review of an existing provider's programs demonstrates a need for new or alternative services. The commissioner may then withdraw funding from the existing extended employment provider and issue a request for proposals. The commissioner shall consider the following factors in determining the need for new or alternative services: (1) the results of the department's needs assessment process indicates dissatisfaction with an existing provider's services; (2) the existing provider has not complied with department requests to implement changes in ongoing employment support services to workers in the extended employment program, or to increase supported employment opportunities for workers in the extended employment program; (3) the local vocational rehabilitation office requests new or alternative extended employment program services; and (4) a request from a county social service agency that the department issue a request for proposals for existing extended employment program funds; the issuance of a request for proposals for extended employment services by a county social services agency; or a change in the vendor for extended employment services by the county social services agency. 
D. Where there is a demonstrated need for new or alternative services, the department shall consult with the county social services agency and the local vocational rehabilitation office in developing the request for proposals and issue a request for proposals under part 3300.2030, subparts 1 and 2. The request for proposals shall identify the needs to be addressed by new or alternative services. The department shall also notify the existing provider of the request for proposals and of the right of the existing provider to apply for funding under the request for proposals.

Subp. 2. Notice of withdrawal.  Except where there is an imminent danger to the health or safety of workers, the commissioner must give written notice at least 45 days before allocated state funds may be withdrawn from a provider. The notice must state the reasons for the withdrawal of funds. If program certification is to be terminated in addition to the withdrawal of funds, the notice must also state the reasons for termination of certification.

Subp. 3. Right of appeal.  A provider has the right to appeal the commissioner's withdrawal of allocated state funds. The appeal procedure is provided for in part 3300.2055.

Subp. 4. Reallocation.  When the withdrawn allocation to be redistributed is less than one percent of the total allocation for either the Non-competitive fund or the Supported Employment fund, the reallocation shall take place under the department guidelines in part 3300.2035, subpart 3. When the reallocation to be redistributed is one percent or more of the total allocation in either the Non-competitive fund or the Supported Employment fund, the withdrawn funds shall be reallocated by the commissioner through the request for proposals process in part 3300.2030, subparts 1 and 2. Withdrawn funds may be reallocated by the commissioner on an interim basis for up to 120 days when that is necessary to continue the employment of workers in the extended employment program until the request for proposals process in part 3300.2030, subparts 1 and 2, can be completed.
[bookmark: _Toc434737244]

[bookmark: Appeal]3300.2055 APPEAL PROCEDURE.

Subpart 1. Scope.  The procedure in this part governs all appeals initiated by providers having a right of appeal under: 
A. appeals of the department's withdrawal of allocated state funds from a provider in part 3300.2052, subpart 1; and 
B. the appeal of a decision of the department concerning the provider's allocation of state grant funds in part 3300.2035, including actions resulting from the department's monitoring of the extended employment program that affect the status of the provider's certification in part 3300.2010 or the provider's funding under the extended employment program.

Subp. 2. Notice of intent to appeal.  A provider appealing department decisions must provide a written notice of intent to appeal to the department. The written notice of intent to appeal must be received by the department within 30 days from the date that the provider received notice from the department of the action that the provider wishes to appeal. If the notice of intent to appeal is not received from the provider within the 30-day period, the decision of the department is final. The notice of intent to appeal must state the grounds for the appeal, including relevant facts and issues that could be addressed at a contested case hearing.

Subp. 3. Informal review.  Within 30 days after the department receives a notice of intent to appeal, the commissioner or the commissioner's designee shall contact the provider and discuss the reasons for the appeal. The contact by the department's representative may be oral or written. Before the end of the 30-day period for informal review, the department's representative must make a written decision concerning the provider's appeal. The decision by the department's representative must state the department's position on the issue under appeal, the basis of that position, and the provider's right to request a contested case hearing under subpart 4.

Subp. 4. Contested case.  If the issue in the informal review as provided in subpart 3 has not been resolved, the provider may make a written request for a contested case hearing before an administrative law judge as provided in Minnesota Statutes, sections 14.57 to 14.62. The written request for a contested case hearing must be received by the department no more than 30 days after the date when the provider received written notice of the decision of the department's representative following the informal review in subpart 3. Within 15 days from the date the department receives a provider's request for a contested case hearing, the department must request the Office of Administrative Hearings to assign an administrative law judge to hear the appeal and schedule a hearing. The contested case hearing must be initiated and conducted according to parts 1400.5100 to 1400.8500.

Subp. 5. Decision.  The decision of the administrative law judge will be recommended for the commissioner's adoption. The commissioner's decision on the issue under appeal is the final decision of the department.
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