VRS Extended Employment Rule Revision Advisory Committee
SESSION NOTES for November 17, 2015 
Convened by Minnesota DEED Vocational Rehabilitation Services
Meeting Details
Date: Tuesday, November 17, 2015
Time: 10:30 am – 3:00pm 
Location: ProAct, Eagan, MN 55121
Chair: John Sherman, VRS Extended Employment Program Director
Facilitator: Holly Johnson, Lanterna Consulting, Inc. contracted through Management Analysis & Development, Minnesota Management and Budget
Advisory members (or alternates) in attendance: Jeff Bangsberg, Christine Bauman, Laura Bealey, Gil Bessard, Tim Dickie, Steve Ditschler, Jeremy Gurney, Tim Hammond, Nancy Huizenga, Amanda Jensen-Stahl, Holly Johnson, Karen Johnston, Anita Kavitz, Wendy Keller, Don Lavin, Clayton Liend, Dean Ritzman, Roland Root, John Sherman, and David Sherwood-Gabrielson 
Unable to attend: Sue Abderholden, Kim Babine, Kim Peck, Rod Pederson, Lynn Sando 
Key Perspectives for EE Rule Revision Work
Throughout the process, advisory members are asked to keep a system wide view for the EE Rule Revision topic discussions. The five key perspectives are summarized as: 
1. Advocacy Organizations
2. Public Partners
· Local level - counties, municipalities, etc. e.g. Ramsey County
· State level - agencies, etc. e.g. Department of Human Services (DHS), Minnesota Olmstead Plan
· Federal level 
3. Extended Employment (EE) Providers
4. EE Workers
· Currently working
· Eligible but not currently working
5. VRS - EE Rule 'Owner' and Accountable Agency
· VRS EE team: John Sherman, Anita Kavitz, Amanda Jensen-Stahl, Wendy Keller 
· Other DEED and VRS staff
Advisory Session Objectives:	
1. Share important updates relevant to the EE Rule Revision process since the October 20 2015 EE Rule Revision Advisory Committee meeting. 
2. Continue Phase II of the Minnesota EE Rule Revision process, focused on the writing, review and seeking of comments on proposed draft Rule changes, with committee review and input on draft sections.
3. Gather key stakeholder perspectives and input on proposed draft EE Rule changes to assist Minnesota DEED Vocational Rehabilitation Services in the Minnesota EE Rule Revision writing process.
4. Continued discussion of ADA, Olmstead and the Workforce Innovation and Opportunity Act (WIOA) and their combined implications for Minnesota's Extended Employment Rule revision.
Opening Remarks
The meeting was called to order. The facilitator provided an overview of the plan and process for the day's session. Anita Kavitz informed the committee that John Sherman has been out of the office for the past week following a health emergency and will be returning to work on a part time basis during recovery. 
Amanda Jensen-Stahl announced that work on an EE Rule Communication Plan has ramped up with an email announcement sent on the morning of November 17 to a broad base of known stakeholders to alert them of the EE Rule revision process. The content of the email announcement is as follows: 
"The Minnesota Department of Employment and Economic Development (DEED) is in the process of making amendments to the "*Extended Employment Program and Funding Rules*" (MN Rule 3300.25 – 3000.2055).
The amendment to the rules would likely affect persons with significant disabilities who currently receive, or will in the future receive, ongoing, long-term employment supports; families or guardians of those receiving services; and community rehabilitation providers who deliver long-term employment supports. Other groups or organizations that may be affected include organizations advocating for persons with disabilities, state agencies, county social service agencies, and workforce development programs.
*Status of Extended Employment (EE) Rule Change:*
The Extended Employment Rule Advisory Committee was established to provide a key advisory role to rule writing in the review of proposed changes throughout the draft, identify and comment on potential significant issues and/or opportunities impacting EE workers and providers, provide draft feedback and guidance. This committee has been meeting on a regular basis since June 18, 2014. This group is made up of Community Rehabilitation Provider leadership, Disability Advocates, a County Representative, a Department of Human Services Representative, and DEED Extended Employment staff. All meeting notes and information is located here [http://mn.gov/deed/job-seekers/disabilities/extend-employment/rule-change/index.jsp ]. Beginning September 2015 this group will be focusing on reviewing drafts of proposed EE Rule changes before submitting to The Office of the Revisor of Statutes.
If you know others who would like this information, please have them register here. [http://mn.gov/deed/job-seekers/disabilities/extend-employment/rule-change/index.jsp] and click on the “Get Emails” tab.
Thank you, 
"DEED Vocational Rehabilitation Services Extended Employment Team"
Working Session: Updates to Draft EE Rule Changes
Anita Kavitz addressed the first two follow-up items from the October meeting: draft tiers of non-competitive employment and additional discussion regarding section 3300.2015 Program Eligibility. 
[bookmark: _GoBack]Anita began with an introduction to the one page "Draft - Tiers of Non-competitive Employment" table that was sent to the committee in advance along with the agenda. The table was developed to illustrate a potential series of three tiers of non-competitive employment designed to provide reasonable stepping stones toward integrated, competitive employment per the Department of Justice definition. The draft tiers are based on a variety of characteristics including payroll agent, wage rate, personnel benefits, hours of work, temporary layoffs due to work shortages, work location, reimbursement rate, and rate increase allowance in Rule. The draft also provided examples of jobs that would fall within each of the three draft tiers. Anita said that the initial three tiers would eventually become two once Center-based Employment was phased out from EE funding eligibility. 
The advisory committee asked clarifying questions on the draft and provided comment. Clayton Liend noted that the proposed tier closest to Competitive Employment listed that temporary layoffs due to work shortages was listed as 'Not permitted' and said that if the Rule is trying to promote more 'real world' employment experience that it should allow for layoffs just as would affect other employees. Other members agreed that allowing individuals to be subject to layoffs is important for employers to treat employees more fairly and to respond to economic realities. Anita explained that the draft of a new non-competitive employment service intended to reduce the impact on workers’ financial stability, self-esteem, and retention of skills when workers are faced with frequent reoccurring cycles of temporary layoff and recall due to insufficient subcontract work. Members voiced understanding and shared concerns for ongoing temporary work. 
Don Lavin noted that the same Tier 3 also created concerns through a 'built in' conflict between the CRP serving in both Supported Employment provider and Employer roles for the individual. He stated that it might be better to require that the same CRP cannot be responsible for both roles in order to eliminate the conflict of interest and to ensure that the individual worker is not placed in a difficult situation. 
Roland Root noted that while he could definitely see Don's point particularly in the metro area, he worried that in more rural settings where there may be limited number or even a single employer that such a restriction could result in people being excluded from an otherwise viable employment opportunity. 
Jeremy Gurney asked about the role of natural supports and where they should come in with employer expectations. Anita and Christine Baumann both commented on the value of providing limited-time help to CRP-employers in ramping up supports in the proposed Tier 3 model. 
Steve Ditschler noted that in addition to potential conflict of interest issues that the draft Tier 3 also adds another non-competitive option when the direction of the legislation has clearly been to increase opportunities and support for integrated, competitive employment. Laura Bealey asked if Tier 3 might provide an important 'stepping stone' to community employment and others agreed. Tim Dickie added that it appears that the only difference between Tiers 2 and 3 is that the employer is the CRP and the employee is fully integrated into the CRPs competitive workforce. Anita noted that Tier 3 was developed based on earlier Advisory work and input that CRPs can provide real employment opportunities for competitive employment as part of their organizations and that such opportunities should be recognized within the EE Program. Anita noted the primary difference between Tier 2 (currently Community Employment) and Tier 3 is whether the job would be considered competitive employment if it were in the mainstream labor market (using DOJ definitions). The current rule's restrictions on payroll of record prohibit this type of arrangement from eligibility with EE funding. Steve agreed that the bigger issue is 'who signs the paycheck.'
Wendy suggested keeping current funding categories as is, using the Assessment Tool for Work Integration, to determine eligibility for Supported Employment. This has been used with CRP’s in the past when the CRP is the employer/payer.
Tim Hammond began by commending Anita on the model's design intention of creating more options to help more people move out of center-based employment but wondered if we might be missing some important considerations. Tim suggested that having now introduced the Advisory Committee to the draft that it might make sense to commission a smaller subgroup of the advisory to study it further and bring back recommendations for refinements to the full advisory at the next meeting in December. The advisory agreed and established a small group as a next step.
The second October follow-up item was in relation to 3300.2015 Program Eligibility. As part of the session preparation, members were sent the September 15, 2015 document entitled "Department of Labor ACICIEID Interim Report Chapter3 on Ability One." ACICIEID stands for Advisory Committee on Increasing Competitive Integrated Employment for Individuals with Disabilities and was created by WIOA. ACICIEID was developed for the following purpose:
· To address the “drastically low unemployment rate and even lower workforce participation rate for people with intellectual and developmental disabilities” who have the lowest employment and compensation rates;
· To increase competitive integrated employment for individuals with ID and DD, as well as those with other complex disabilities;
· To help programs and agencies offering subminimum wage programs to transition to provide competitive integrated employment options and supports for people with disabilities, particularly ID and DD
· To produce a clear plan including legislative, regulatory, contracting, and bully pulpit activities to increase competitive integrated employment for people with ID, DD and other disabilities 
ACICIEID held its first committee meeting on January 22-23, 2015 and with an expected outcome that within one year, the committee would submit an interim report with recommendations to the Secretary of Labor, and the Senate Committee on Health, Education, Labor and Pensions, and the House Committee on Education and the Workforce. ACICIEID membership is composed of advocates, service providers, disability experts, and others with expertise on increasing opportunity for competitive, integrated employment for persons with disabilities, and seven federal official members as follows:
· Asst. Secretaries of Office of Disability, Employment & Training Administration, and Administrator of Wage & Hour Division at U.S. Department of Labor
· Commissioner of Administration on Intellectual and Developmental Disabilities 
· Director of the Centers for Medicare and Medicaid Services
· Commissioners of Social Security and Rehabilitation Services Administration 
The September 15, 2015 Interim Report included the following description of the AbilityOne program: 
"The AbilityOne program grants noncompetitive contracts to Non-Profit Affiliates (NPAs), community rehabilitation programs (CRPs) formally affiliated with the AbilityOne program. NPAs provide specified products and services to agencies of the Federal government. The specified supplies and services are determined by the AbilityOne Commission, a Federal agency charged with administering the JWOD Act. The qualified NPAs must ensure at least 75% of the labor hours necessary to complete AbilityOne contracts are done by people who are blind or have other significant disabilities. The NPAs that participate in AbilityOne may pay subminimum wages to individuals with disabilities working on these contracts using authority granted through Section 14(c) of the Fair Labor Standards Act (FLSA)."
The report included the following description of the program: 
"The AbilityOne program grants noncompetitive contracts to Non-Profit Affiliates (NPAs), community rehabilitation programs (CRPs) formally affiliated with the AbilityOne program. NPAs provide specified products and services to agencies of the Federal government. The specified supplies and services are determined by the AbilityOne Commission, a Federal agency charged with administering the JWOD Act. The qualified NPAs must ensure at least 75% of the labor hours necessary to complete AbilityOne contracts are done by people who are blind or have other significant disabilities. The NPAs that participate in AbilityOne may pay subminimum wages to individuals with disabilities working on these contracts using authority granted through Section 14(c) of the Fair Labor Standards Act (FLSA)."
Anita reviewed the ACICIEID Interim Report's Findings and Conclusions in regard to the federal AbilityOne Program as well as the ACICIEID's Preliminary Recommendations. 
Minnesota currently has six AbilityOne Program providers: ABC, Accessibility, Goodwill Duluth, ODC, Rise, and Tasks Unlimited. Anita invited EE Rule Advisory Committee members Clayton Liend and Karen Johnston and Gil Bessard, from ODC and Tasks Unlimited respectively, to bring contracts and provide their perspectives on AbilityOne and its intersection with the current EE Rule in Minnesota. Karen and Gil contrasted their program clients with those in the report and said that none of their clients make less than minimum wage and that clients receive federal benefits. Gil shared that many of the individuals they work with have given up their SSDI benefits because they no longer need them with the quality of jobs they are able to secure. 
Tasks Unlimited crews work and interact with everyone else in the buildings where they provide janitorial services. The employee handbook applies to all employees. Karen noted that one challenge with the combination of good pay and benefits is that their 14(c) certificate jobs are often better than other positions at other employers so if individuals leave some will return. 
Karen also noted that 50% of Task Unlimited's contracts are with the United States federal government as part of the AbilityOne Program and that they have a separate agreement with Source America who they pay to procure contracts. She said that the EE Program funding helps provide support staff to employment as federal dollars can only be applied for cleaning services which assume high levels of productivity. 
Gil noted that the federal contact is very detailed in its specifications and performance expectations and meeting federal requirements necessitates a lot of work. Tasks Unlimited is committed to doing the work necessary because the program helps offer great jobs for the individuals they serve with mental health disabilities. Karen added that they still must find ways as an organization to fill the 'red ink gaps' which they do mostly through donations. 
Clayton Liend spoke about ODC's experience with the AbilityOne Program. ODC's contract provides building services for Chippewa National Forest. Similar to Tasks Unlimited, their jobs also exceed the minimum wage with the lowest paid receiving about $11 per hour plus an additional $4 per hour federal pay. 
Clayton said ODC also has a contract in the Bemidji area for metal works for which they bid and make a proposal for using their 14(c) certificate. He stated that the entire workforce must meet requirements which are tracked and documented on an AbilityOne form. Similar to Tasks Unlimited experience, Clayton said that ODC must adhere to and provide extensive paperwork requirements. He noted that ODC has numerous auditing entities including CARF, DEED/VRS, AbilityOne and Source America.
Next Anita posed the following questions for the advisory's input and discussion regarding perspectives on where Minnesota's EE Program might be developed relative to the federal direction outlined by the Department of Labor ACICIEID Interim Report:
1. Should the limited resources of the State-funded EE program ($13 million) be used to subsidize the Federally-funded AbilityOne program ($2.8 billion)?
2. Should the AbilityOne program be treated differently than the other major federally funded program (Medical Assistance – Waivers)?
3. If providers are permitted to report AbilityOne participants for reimbursement by the EE program, should eligibility be limited to supported employment at minimum wage?
4. If AbilityOne participation is not permitted in EE, should there be a phase-out period and over what period of time?
5. Other issues? 
Steve Ditschler noted that Minnesota's system struggles with productivity gaps and that the national system also has not found a way to balance productivity with the level of wages we want to pay people with disabilities. As more people move to jobs, the productivity gap remains one of our greatest challenges to address in all this. We are trying to help mitigate productivity gaps while having the employing entity be able to pay wages and benefits on an ongoing basis. Experience has shown that the more significant the disabilities, the bigger the gap tends to be. 
Roland Root added that factors of both abilities and job interest can contribute to productivity differences. 
The third and final October meeting follow-up item on 3300.2035 Allocation of Extended Employment Program Funds requires additional preparation and was deferred to the December advisory committee meeting. 
Working Session: Initial Review of Draft EE Rule Changes
John Sherman provided a brief overview of the recommended changes to draft EE Rule changes proposed for the following sections:
3300.2040 Consideration of Economic Conditions
3300.2030 New or Expanded Programs
Related to 3300.2040 Consideration of Economic Conditions:
John reviewed proposed edits to this section on page 44 of the current draft rule markup document. He reviewed a highlighted question within the draft regarding advisory input on how to more clearly define 'major contract and major employment' and their thoughts on how to create a measurable standard in order to make fair and uniform decisions across providers and years. 
The committee discussed the need to address huge emergencies impacting providers and to provide relief to prevent eliminating providers for needed services by consumers. Don Lavin noted that this once again appears to be an issue connected to 'money' following the provider rather than the individual. Dean Ritzman asked if there is a way to quantify or put in numbers. Karen Johnston asked if a percentage of revenue could be used to help determine the standard. 
Nancy Huizenga noted that currently the emphasis seems to be on justifying the variance rather than on what the organization is recommending to address the challenges going forward. Wendy Keller noted there is a 'Corrective Action Plan' section on the current Hardship Waiver Variance Request form. 
The committee proposed consideration of a 10% floor forgiveness or a natural disaster/fire for measurable standard. John asked the group for their perspectives on losing funding permanently or allowing one year to regain contracts. 
The proposal was made to grant an automatic 1-year variance to any provider than earned 90% or more of their contract for Supported Employment. This option was not extended to the CBE Fund. Additionally, if a provider was automatically granted a variance in Year-1, and was unable to return to the level of production necessary to earn its contract in Year 2, then the Department may grant an additional one-year variance for a provider that demonstrates extraordinary circumstances beyond the control of the provider, such as fire or natural disaster (removing cessation/movement of major contractor), including independent documentation of the extraordinary circumstances and how they resulting in the loss of work hours, as well as the necessity to submit a measurable work plan of corrective action to meet contracted hours in the next year. No more than two one-year exceptions should be granted. 
Related to 3300.2030 New or Expanded Programs:
John reviewed proposed edits including the addition of a section on the Needs Assessment Survey which DEED/VRS is required to do for its federal funding with RSA. The advisory committee agreed with and supported the proposed edits. 
Session Recap
Information regarding the EE Rule change is provided and will continue to be updated on the Department of Employment and Economic Development website at: http://mn.gov/deed/job-seekers/disabilities/extend-employment/rule-change/index.jsp
The committee reviewed and provided comment on a draft Tiers of Non-competitive Employment model. The committee identified the following characteristics of a successful model:
a. fosters 'real market' permanent/regular positions and wages in supporting environments
b. excludes seasonal, workshop, production contracts and other temporary work 
c. creates a model for employers
d. allows for flexibility in hours to meet both employee and employer needs
The committee also identified issues to watch out for in model construct as follows:
a. inadvertently promoting less than competitive employment with state dollars
b. mechanisms that take away from the full effort for desired competitive employment
c. weighing encouragement of regular staff positions with natural supports developed by the employer - with ongoing Supported Employment services
d. concern over a two year limited period and the potential EE provider/employer misuse through intentional rotation/cycling of jobs to secure new/additional funding
e. address implied 'levels' that tiers may be perceived to represent as needed in order to get to competitive employment when in fact progression through the various tiers may not be required for many individual situations
The committee also discussed the Department of Labor ACICIEID Interim Report Chapter 3 on AbilityOne and its implications for the EE Rule revision process as it relates to 3300.2015 Program Eligibility. Advisory committee members with AbilityOne contracts provided their perspectives on their use of the program for individuals they serve through federal contracts.
The remaining October meeting follow-up item, draft section 3300.2035 Allocation of Extended Employment Program Funds, was deferred and will be discussed at the December 15th meeting.
The committee reviewed and discussed two initial draft sections of the EE Rule in the following sequence: 
3300.2040 Consideration of Economic Conditions
3300.2030 New or Expanded Programs
There was general support for the initial drafts as presented. 
Next Steps 
1. The EE Rulemaking Advisory Committee is scheduled for one additional draft review meeting in 2015 on December 15th.
2. A subgroup of the EE Rule Advisory will meet to further develop the draft Tiers of Non-competitive Employment and bring back recommendations to the full advisory for review at the December meeting. The subgroup is composed of Tim Hammond, Don Lavin, Jeremy Gurney, Anita Kavitz and Amanda Jensen-Stahl.
3. Gil Bessard will research and convey the definition language for 'significant disabilities' used within the AbilityOne Program to the EE Rule Advisory Committee. 
a. Received on 12/7/2015 as follows: "The AbilityOne Program's definition of disability is: "a severe physical or mental impairment (a residual, limiting condition resulting from an injury, disease, or congenital condition) which so limit the person's functional capabilities (mobility, communication, self-care, self-direction, work tolerance or work skills) that the individual is unable to engage in normal competitive employment over an extended period of time."
4. The December 15th meeting will include the deferred draft section: 3300.2035 Allocation of Extended Employment Program Funds. 
5. John Sherman and Anita Kavitz will incorporate the draft language reviewed with the EE Rule Advisory Committee today and continue drafting the final sections for EE Rule Advisory Committee review and input at the December 15th meeting.
6. A complete initial draft incorporating all the Phase 2 meeting work will be provided to the EE Rule Advisory Committee the first week of December in preparation for the comprehensive walk through and Q&A at the final Phase 2 meeting scheduled for December 15th. 
7. The advisory committee will continue proactive sharing and cascading of the work of the VRS EE Rule Revision Advisory Committee with other EE system members notably the membership of Minnesota Organization for Habilitation and Rehabilitation (MOHR) for the benefit of input and support for the proposed draft rule.
Meeting Adjourned
The meeting was adjourned at 3:00pm. 
* End of document
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