OVERLAND LAW OFFICE
Carol A. Overland
Attorney at Law
402 Washington St. So.
Northfield, MN 55057

(507) 664-0252 overland @mr.net Fax: (507) 664-0155

February 8, 2002

Allan W. Klein

Administrative Law Judge

Office of Administrative Hearings
100 Washington St. So., Suite 1700
Minneapolis, MN 55401-2138

RE: Comment for the Record
Xcel 345kV and 115kV lines
OAH Docket No. 6-2901-16384-2

Dear Judge Klein and Parties:
Enclosed for filing please find my Comments regarding the Route Permit application.

These comments are my personal comments based on experience and knowledge in this area,
with documentation acquired in various transmission proceedings, but are not made in the course
of representation of any client. I certify that by copy of this letter the service list has been served
via email.

In reviewing the Memorandum accompanying the Order Denying Intervention, I have specific
objections to be entered on the record. While it is true that [ am “no stranger to energy regulator
proceedings,” I am aware that intervention is a commitment that requires much time and effort,
and I have no funding for an intervention in this matter. Any effort would be my own effort, my
own time, my own money. I chose to participate in this matter as a member of the public because
I believed that I would be afforded the opportunity to participate, but that was not the case.

The evening before the opening day of the hearing, I received a call from EQB staff John
Wachtler, who then completed a conference call at Judge Klein’s request, and I was discouraged
from attending that first day. At that time, it was my understanding that the reasoning was that
there would be utility witnesses who would not be there on any other day, and I agreed that it was
important that those witnesses and landowners have time to make their comments. I was
encouraged to go another day, not that first day, but I pledged to prepare for the other-than-Xcel
utility witnesses, and reserve questioning of Xcel witnesses for another day. Before the hearing
began, Judge Kline convened a short meeting between Xcel, EQB and myself, and I was told that
the focus was to be on landowners, and I would receive little time for questioning. It was my
belief that the purpose of my not questioning Xcel witnesses that day was to allow the utility



witnesses time, and that [ was prepared to question them, and also to afford local residents the
opportunity to comment for the record. As the hearing progressed, and I tried to raise issues, each
time I was told to “keep it short” and was not able to address the issues I felt were important to
address and I felt that my efforts were regarded as an intrusion or imposition. The order states:

The Petition did list the issues that PIN hoped to discuss, and did demonstrate that
none of the other intervenors appeared to be prepared to discuss them. However,
the Petition failed to demonstrate the PIN (or its members) had any interest in the
proceeding that could not be met by its participation as a non-party.

The Petition to Intervene was my last ditch effort to secure adequate time to raise issues that were
unaddressed, necessary because each time I attempted to raise an issue or wanted to ask a
question, despite lack of others waiting in line to make comments, I was confronted with “keep it
short” and other similar comments Further, in my efforts to provide notice to landowners, rather
than inform landowners of the “Buy the Farm” provision, I was requested to give my contact
information so that landowners could ask about it — yet how can a landowner ask about something
when it is not known what they should ask about! The questions I asked were important for
clarification or for informing the record — at one point, Xcel had to call a recess to determine their
response to a question which should have been considered long prior! Another example is where
the Nobles County Planning staff asked for cooperation from Xcel regarding placement and
construction of poles to facilitate planned future road changes and he did not appear satisfied with
the answer and I wanted to enter information about Chisago County, which was sent a bill in
early August, 2001, by the utility for over $600,000.00 for new poles on their Co. Rd. 37
construction, and that these new poles would have to be relocated at county expense at the time of
the upgrades. The county regarded as blackmail.! T asked this project manager, Pam Rasmussen,
also Chisago’s project manager, who was present at an August 8, 2001, County/Xcel meeting
where this was discussed, and she “could not remember.” My questioning was met with “We will
not go through the Chisago record in this proceeding.” In my experience, past behavior is
indicative of future behavior, and Xcel’s treatment of Chisago County and its disregard for a
planned road upgrade and attempt to force agreement to the Chisago project is relevant to this
case given the Nobles County Planner’s request for cooperation.

Meanwhile, the two “Intervenors” who were granted status, despite their likewise untimely
Petitions and their prior participation in the SW MN 345kV proceeding as Intervenors and
witnesses which gives them knowledge of proper process, were not present and contributed
nothing to the record. There were NO intervenors questioning witnesses, there was no party
protecting the public interest. That alone should be sufficient to trigger an alarm and demonstrate
need for Intervention. Apparently, however, that is not sufficient. If Intervenors do not show up,
and if members of the public are not allowed to fully question other-than-applicant utility
witnesses, how will the record be developed? If Intervenors are not present and participating,
how will the record be developed? If members of the public are chilled in their participation, how
will the record be developed? What kind of record do we have?

" Information available on www.co.chisago.mn.us Since that meeting in August, 2001,h a relocation
agreement has been reached, and the following payments were made:

12/13/02 154,080.00
09/17/03 125,040.00
11/18/03 14,871.28
02/06/04 51,172.00
05/05/04 178.500.00

Total:  510,279.28 with relocation agreement is better than $600,000 and no agreement!



Also for the record, I do not have a preference between the routes for the 345kV line. However, I
take issue with Xcel’s claims and justifications for one route over the other which, when
investigated, reveal incomplete or skewed information.

THE REASONS GIVEN BY XCEL FOR ITS PREFERRED ROUTE OVER A SHARED
CORRIDOR ARE NOT SUPPORTED BY FACTS

Xcel lists several reasons as its justifications for its preference for a new route which separately or
in toto do not support a deviation from PEER non-proliferation, which requires use of existing
corridors wherever possible. See People for Environmental Enlightenment and Responsibility v.
Minn. Environmental Quality Council, 266 N.W. 2d, 858 (Minn. 1978).

The shared easement option would take longer and delay wind outlet

This reason for preference of the “Interstate 90" route for the 345kV line is not valid because very
little of the potential capacity of the 345kV line is for Buffalo Ridge wind outlet. This is
demonstrated by the powerflows entered in the record of this proceeding (and in the initial
Certificate of Need case). Xcel was insistent that the 345kV line be included. The powerflows
entered show the Buffalo Ridge wind outlet that enters into the 345kV line. 1-H is the label for
the collection of transmission projects that was granted a Certificate of Need, and which includes
the 345kV line. Also entered into this record is the chart showing the capacity of this line
according to the conductor specifications.”

The chart showing the capacity of the line gives the capacity for various configurations. This line
will be a 345kV bundled 954kcmil ACSS conductors. The relevant parts of the chart, from left to
right: The first column on the left represents the size of the conductor, and go down to where the
“954” value is found; then follow across to the far right, to the column that lists “345,”
representing the voltage, and “2” representing the conductors bundled in groups of 2, as this
conductor is. The capacity of this line is 2066-2085. This is listed on the MAPP Form 1° as a
2085 capacity.

There are two powerflows on the record.” One of the powerflows is the 1-H “50/50 Option,”
which assumes that half of the Buffalo Ridge wind is built in the north and one half is built in the
south. The other is the 1-H “100/0” option, which assumes all generation is in the south and none
is in the north.

The highlighted horizontal bold line labeled SPLT1634 is the Split Rock (Sioux Falls) substation.
To the right, the highlighted horizontal bold line labeled in handwriting “Nobles” is the Nobles
substation, corrected during the SW MN 345kV proceeding during the testimony of Xcel’s Rick
Gonzalez. Near the bottom, the highlighted horizontal bold line in the bottom center of the
diagram labeled LAKEFLD2010 is the Lakefield Jct. substation. The Nobles substation is the
only outlet from Buffalo Ridge into this line. Perpendicular at the horizontal bold line
representing the Nobles substation is the circled figure “302” on the Option 1-H 100/0, which
means that 302 MW is going from the Nobles substation into this 345kV line in question. For the
other powerflow, at the horizontal bold line representing the Nobles substation is the circled
figure “213” on the Option 1-H 50/50, which means that 213 MW is going from the Nobles

* CoN proceeding, Xcel Application, Ex. 35, App. 7, Table 2.

? MAPP’s Form 1, used to report planned transmission to the North American ELectric Reliability Council
(NERC).

* Option 1-H 100/0 and 50/50



substation into this 345kV line in question. The Option 50/50 was the option chosen, as much
generation is planned for northern Buffalo Ridge, not all of it will be in the south. Therefore, 213
MW from the 50/50 option is the predicted outlet MW going into this line. 213MW of the 2085
capacity is just over 10%, not the predominant share in anyone’s imagination! Given this small
proportion of capacity that is Buffalo Ridge outlet, is it reasonable to claim that delay in
construction of this 345kV line will delay Buffalo Ridge wind outlet?

Xcel claims that the shared route will cost more — but has it met it’s burden
of production?

Xcel’s breakdown of easement acquisition costs is sketchy at best

Xcel does not offer much in the way of its estimates of easement costs. Attached is information
from the Arrowhead docket to show a more appropriate breakdown of these costs.” These
estimates set out the specifics of the estimated easement costs in far greater detail than does Xcel.
Xcel has no breakdown by which to determine whether these costs are reasonable, and there is no
breakdown to determine whether one option would have greater easement acquisition costs than
another. This is important to the EQB decision because the “Buy the Farm” provision, which
does apply to landowners facing this 345kV line, does apply. In Xcel’s application, RoW cost is
estimated at 5-7% of the Line Cost.® Has Xcel included any estimate for Buy the Farm
condemnations in its calculations? Yes. How much? We don’t know. Look at the way it is
broken down in the Arrowhead proceeding, and ask whether Xcel has provided this information
in this case — clearly it has not. What is the impact on the Buy the Farm provision and other
easement costs in deciding one route over another? Is it reasonable to presume that one route
would cost more than another route if this information is not disclosed? Is it reasonable to
presume costs would be the same when one route already has an easement and another would be
new easements?

Xcel has not determined what would be paid to Alliant if shared corridor is
Ordered.

Xcel stated that it has not determined what might be paid to Alliant if a shared route would be
ordered. This was clearly not addressed by Xcel in its application, because when the question
was asked, Xcel needed a 10 minute break to provide its answer, which ultimately was that it
dose not have any information on that issue. Xcel did state that it believed that there would be no
easement payment to Alliant, that it would “rebuild” the Alliant line at its expense and that there
would be no payment to Alliant. Alliant should have been asked if this is a reasonable
presumption or if it had different information. However, there is nothing on the record other than
that Alliant does not believe it should have any financial responsibility for the construction cost if
a shared route is ordered. Beyond that, the record is silent and there is not sufficient information
to know whether Xcel’s claims are true or estimate the economic impact on a shared easement.

Xcel claims that a shared route would create higher construction costs
because supplemental/replacement generation is required, but has not
factored standby generation into the cost of the Interstate option.

Xcel’s perspective is that a 22 week risk is “too much” and requires that substitute generation be
brought in to provide an acceptable reliability level. However, it was finally revealed by Xcel

> WPS Land Rights documents.
% Xcel EQB Application, Appendix E.



that where 6 weeks is deemed “acceptable” and which happens to be the length of time at risk in
the separate corridor option, there would not be separate generation during that 6 week time. Is it
reasonable to have separate generation protecting from “freezing in the dark in an incubator
without a job” for 22 weeks, yet not have that same protection for 6 weeks? Is it reasonable to
presume that the cost of coverage for 6 weeks should not be included in the cost estimate for the
Interstate route when it is included in the cost estimate for the shared route? Should that standby
generation be required in either case if the risk is that great? What is the cost of inclusion of the
costs of rental and interconnection for 6 weeks of standby generation , and if this cost is added to
the Interstate option, are the routes essentially the same cost?

Xcel falsely claims that reliability concerns and industry practice require
that standby generation running at all times.

Xcel claims that if the shared corridor is chosen, standby generation is required, and that standby
generation must be running at all times to provide the same level of reliability. However, this
does not take into account industry recognition that planned outages are acceptable, and that
where planned, standby generation is sufficient, and it does not have to be running. Testimony of
M.Steckelberg, GRE. The cost of continual running is the lion’s share of the cost of stand by
generation. The cost of continual running generation was included in the cost estimate for the
shared corridor option, and this is not reasonable as the generation need not run.

Xcel falsely claims that reliability concerns and industry practice require
that the 345KV line not be double circuited.

Xcel claims that reliability standards require that the 345kV line not be double circuited, and that
the line is at risk for “common mode” outages. As Mike Steckelberg testified, he does not regard

this as a concern. Should we?

Xcel DOES USE LEASE AGREEMENTS FOR EASEMENTS

Despite testimony about lack of knowledge of such an option, Xcel does use leases for easements.
See Northern States Power v. MT Properties, Inc., C0-99-1310, April 4, 2000.” In this case, an
easement lease was by contract to be renegotiated, and Xcel did not like the amount set by the
arbitrators, raising the lease from $27,054 annually in 1969 to $145,000 annually. The arbitrators
determination was upheld by the court. This is instructive both in terms of options available for
landowner compensation and for the potential for a lease as an easement share arrangement with
Alliant.

Xcel HAS NOT NOTIFIED LANDOWNERS OF THE “BUY THE FARM” OPTION

Under specific questioning, Xcel’s Pam Rasmussen testified that for the landowners faced with
the 345kV transmission line, and to which the “Buy the Farm” provision applies, Xcel has not
notified them that the “Buy the Farm” option is available to them, that Xcel would not notify
them that the “Buy the Farm” option is available to them, and that Xcel would not provide the list
to let another notify them that the “Buy the Farm” option is available to them. This is not
reasonable. The landowners must be notified so that they may carefully consider their options
before they enter into an easement agreement or condemnation proceeding.®

" http://www.lawlibrary.state.mn.us/archive/ctapun/0004/1310.htm
¥ Data Practices request pending.




If there are any questions, please let me know.

Very truly yours,

Carol A. Overland
Attorney at Law

cc: Service List via email
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UNPUBLISHED OPINION
HALBROOKS, Judge
Appellant challenges an order denying its motion to vacate an arbitration
award that set the amount of annual rental payments appellant was required to pay

respondent for an electric-transmission easement. Appellant contends that the



arbitration panel’s determination of rental payments and award of interest
exceeded the scope of its authority. We affirm.
FACTS

In 1969, appellant NSP and respondent MT Properties, Inc.’s (MT)
predecessor-in-interest negotiated the terms of an electric-transmission-line
easement. The easement permitted NSP to construct and maintain an electric-
transmission line, including the necessary towers, along MT’s railroad corridor.
The easement runs along approximately 6.1 miles of MT’s railroad corridor which
extends from St. Paul to Fridley, Minnesota.

The easement agreement required NSP to pay $27,054 each year for the
first ten years. According to the agreement, NSP and MT must determine a fair
and reasonable annual payment to be paid during each succeeding five-year
period. If the parties are unable to agree on the amount, the easement agreement
provides for arbitration to resolve the annual payment issue. The agreement
specifies that the issue was to be decided by a panel of three arbitrators. NSP and
MT each select one arbitrator and those two arbitrators choose a third. The
decision of two arbitrators becomes final and binding on NSP and MT.

The parties successfully negotiated annual payments through the five-year
period that ended on May 9, 1994. They were unable, however, to agree to annual
payments for the May 10, 1994 through May 9, 1999 period. Following several

failed negotiations, MT invoked the easement agreement’s arbitration provision.



In December 1997, an eight-day arbitration was held. Both NSP and MT
called several witnesses to testify regarding the rental value of the easement.
MT’s appraiser opined that the fair and reasonable rental value of the easement
was $439,500 per year. NSP’s witnesses testified that the easement did not
interfere with the highest and best use of the land, and NSP argued that the annual
payment should be the minimum payment provided for in the original contract,
i.e., $27,054.

The arbitrators issued a decision on September 1, 1998. Two of the
arbitrators determined that the fair and reasonable annual payment was $145,000.
Their decision was accompanied by findings of fact, conclusions of law, and a
memorandum. The arbitrator selected by NSP dissented from the majority
decision.

The majority also decided to retain jurisdiction over the dispute for the
purpose of deciding the amount of interest NSP owed MT if the parties were
unable to reach a settlement on that issue. The parties were unable to agree on
what, if any, interest was due, and the arbitrators issued a second decision on
January 15, 1999, ordering pre-award and post-award interest at a rate of 10% per
year.

NSP brought a motion in district court to vacate the arbitration award. It
argued that the arbitrators exceeded their authority and issued a decision that was
arbitrary or capricious. The district court denied NSP’s motion and confirmed the

arbitration award in its entirety. This appeal followed.



DECISION

1. Standard of Review

An appeal from an arbitration award is subject to an extremely narrow
standard of review. State, Office of State Auditor v. Minnesota Ass'n of Prof’l
Employees, 504 N.W.2d 751, 755 (Minn. 1993). An arbitration award may be
vacated only on the grounds listed in Minn. Stat. § 572.19, subd. 1 (1998).
Hunter, Keith Indus. v. Piper Capital Mgmt., 575 N.W.2d 850, 854 (Minn. App.
1998). The party seeking to vacate the award has the burden of proving the
invalidity of the arbitration award. National Indem. Co. v. Farm Bureau Mut. Ins.
Co., 348 N.W.2d 748, 750 (Minn. 1984).

Arbitrators are the final judges of both law and fact and their award will not
be reviewed or set aside for mistake of either law or fact in the absence of fraud,
mistake in applying their own theories, misconduct, or other disregard of duty.
Cournoyer v. American Television & Radio Co., 249 Minn. 577, 580, 83 N.W.2d
409, 411 (1957). “This court must exercise ‘every reasonable presumption’ in
favor of the award’s finality and validity.” Hunter, Keith, 575 N.W.2d at 854
(quoting State Auditor, 504 N.W.2d at 754). When parties have availed
themselves of the benefits of arbitration, judicial interference should be kept to a
minimum. AFSCME Dist. Council 96 v. Independent Sch. Dist. No. 381, 351
N.W.2d 33, 35 (Minn. App. 1984), review denied (Minn. Sept. 12, 1984).

2. Determination of Rental Payments



NSP contends that the arbitrators exceeded their authority by issuing a
decision on the rental value of the easement that was arbitrary or capricious. A
court shall vacate an arbitration award if “[t]he arbitrators exceed their powers.”
Minn. Stat. § 572.19, subd. 1(3). We will vacate an arbitration award under this
provision of the statute
only when the objecting party meets its burden of
proof that the arbitrators have clearly exceeded the
powers granted to them in the arbitration agreement.

<!--[if !supportEmptyParas]--> <!--[endif]-->

State Auditor, 504 N.W.2d at 755 (quotation omitted) (emphasis in original).

Our review of the record reveals that both parties presented substantial
evidence regarding what they believed was the appropriate valuation of the
easement. NSP presented evidence to the arbitrators and argues on appeal that its
easement does not interfere with, or in any way diminish, the highest and best use
of MT’s railroad corridor. NSP reasons that the annual rental payment should,
therefore, be, if not zero, no more than the minimum payment provided for by the
agreement.

On the other hand, MT presented evidence at the hearing based on the
“across-the-fence” method of valuation. This method examines the value of land
adjacent to the subject land to determine the value of that land. According to
MT’s appraisers, this is the most appropriate valuation method in this case. Based

on this valuation method, MT’s appraiser determined the annual rental value of the

easement should be $439,500.



The arbitration agreement is silent regarding the method by which the
parties or the arbitrators are to determine the “fair and reasonable rental value of
the easement.” The parties each presented evidence regarding the valuation
method that they deemed appropriate, and the majority of the arbitrators agreed
with the method proposed by MT. This appears to be the type of decision wholly
within the scope of the arbitrators’ authority. See State Auditor, 504 N.W.2d at
755 (holding that where arbitration agreement does not define a relevant term “the
arbitrator was free to adopt a reasonable definition”). The arbitrators’ adoption of
the across-the-fence valuation method was not unreasonable.

NSP bargained for this decision in 1969 when it entered into the easement
agreement and provided that disputes regarding the annual payment were to be
resolved by arbitration. Its argument that the decision was arbitrary or capricious
is without merit. The parties presented conflicting evidence regarding the
appropriate annual payment over the course of an eight-day hearing. The
arbitrators, exercising their duty as the finders of fact, determined the fair and
reasonable rental value of the easement. NSP has not met its burden of proving
that the arbitration panel clearly exceeded its power under the agreement.

Further, we note that NSP asks us to hold that an arbitrary or capricious
decision by an arbitration panel inherently exceeds the panel’s power. Because
the arbitrators’ decision in this case was not arbitrary or capricious, we do not

need to decide this issue. We do note, however, that there is no caselaw or



statutory authority in this jurisdiction that would require such a holding if the
arbitrators’ decision were in fact arbitrary or capricious.
3. Award of Interest

NSP also challenges the arbitration panel’s award of interest to MT. In the
September 1, 1998 decision, the arbitrators recognized that MT had not been paid
the majority of the annual payments it was entitled to for the disputed five-year
period. The panel stated in its decision that it would retain jurisdiction over the
question of interest in the event that the parties were unable to settle the issue on
their own. The parties were unable to agree to what, if any, interest should be
paid. On January 15, 1999, two of the three arbitrators determined that NSP owed
MT pre-award and post-award interest of 10% per year. The arbitrators stated that
the arbitration agreement gave them the authority to award interest and Minn. Stat.
§ 572.15(a) (1998) required them to award interest.

As mentioned above, the agreement calls for the arbitrators to determine a
“fair and reasonable rental value of the rights herein granted.” There is, however,
no express mention of interest in the agreement. NSP contends that the question
of interest was not arbitrable and that the arbitration panel exceeded its authority
by awarding interest to MT. This court’s review of an arbitrability determination
1s de novo. Independent Sch. Dist. No. 88 v. School Serv. Employees Union Local
284, 503 N.W.2d 104, 106 (Minn. 1993). There is a presumption in favor of

arbitrability. Id. at 107. The burden of proving that a matter is not arbitrable is on



the objecting party. Morrison v. Northern States Power Co., 491 N.W.2d 675, 677
(Minn. App. 1992), review denied (Minn. Jan. 15, 1993).

In determining whether the arbitrators exceeded their authority, we consider
whether an award draws its “essence” from the parties’ agreement. City of
Minneapolis v. Police Officers’ Fed., 566 N.W.2d 83, 87 (Minn. App. 1997). If an
award is rationally derived from an agreement, viewed in the light of the
agreement’s language, content, and indicia of intent, it should be upheld. Id. The
two-arbitrator majority concluded that they were “not precluded from determining
that interest was part of the component of the fair and reasonable rental value to be
paid by NSP for the rights conveyed by them.” We agree.

The absence of language in the agreement regarding whether or not interest
can be included in a determination of the fair and reasonable rental value does
create an ambiguity regarding the scope of the arbitrator’s authority. But because
we exercise “[e]very reasonable presumption * * * in favor of the finality and
validity of the arbitration award,” State Auditor, 504 N.W.2d at 754 (citation
omitted), we will not vacate this award on this record. Merely demonstrating a
lack of specific language in the agreement permitting interest, as opposed to
demonstrating that the arbitration or a collateral agreement prohibits an award of
interest, is not sufficient to establish that the arbitrators clearly exceeded their
authority. See id. at 755.

Additionally, the arbitrators concluded that Minn. Stat. § 572.15(a) required

them to award interest. That statute reads, in part, that an arbitration “award must



include interest.” Id. (emphasis added). NSP contends that this strict application
of this statute could potentially produce absurd results. But the award of interest
in this case was not absurd, and more importantly, the interpretation of this statute
1s an issue of law. We do not reach the issue of whether the arbitrators misapplied
this statute. See State Auditor, 504 N.W.2d at 754 (noting that arbitrators are the
final judges of law and an award will not be vacated solely because the arbitrators
erred in interpreting the law). Rather, we affirm the award of interest as having
drawn its essence from the arbitration agreement. Police Officers’ Fed., 566
N.W.2d at 87 (noting that arbitrators do not exceed their powers if the award
draws its essence from the agreement).
Affirmed.
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