Environmental Quality Board
Proposed Permanent Rules Relating to Wind Siting
4401.0100 PURPOSE.

This chapter provides for the consderation of applications for Ste permits for large

wind energy converson sysems by the Minnesota Environmental Qudity Board. This

chapter isintended to provide for the Sting of large wind enerqy converson sysemsin

an orderly manner compatible with environmentd preservation, sustainable

development, and the efficient use of resources.
4401.0200 DEFINITIONS.
10. Subpart 1. Scope. Asused in this chepter, the following terms have the meanings

11. given them.
12. Subp. 2. Associated facilities. "Associated facilities” means facilities, equipment
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13. machinery, and other devices necessary to the operation and maintenance of alarge

14. wind energy converson system, including access roads, collector and feeder lines, and
15. subgations.

16. Subp. 3. Board. "Board" means the Minnesota Environmenta Quality Board.

17. Subp. 4. Chair. "Char" meanstheindividud who isthe chair of the board.

18. Subp. 5. Congruction. "Congtruction" means to begin or cause to begin as part of a

19. continuous program the placement, assembly, or ingdlation of facilities or equipment

20. or to conduct sSgnificant Site preparation work for ingtalation of facilities or equipment.

21. Entering into binding power purchase contracts or obtaining wind easements from

22. property owners or gathering wind datais not construction.

23. Subp. 6. Draft site permit. "Draft site permit" means a document prepared by the

24. chair that indicates a praiminary decison to issue a Ste permit with particular terms

25. and conditions.
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Subp. 7. EQB. "EQB" means the entire agency, induding the board and the staff.
Subp. 8. EQB Monitor. "EQB Monitor" means the biweekly bulletin published by the

EQB.
Subp. 9. Largewind energy conversion system or LWECS. "Large wind energy

converson sysem' or "LWECS' means a combination of wind energy converson

systems with a combined nameplate capacity of 5,000 kilowatts or more.

Subp. 10. Person. "Person” means an individud, partnership, joint venture, private or

public corporation, association, firm, public sarvice company, cooperative, politica
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subdivison, municipa corporation, government agency, public utility digtrict, or any

10. other entity, public or private, however organized.

11. Subp. 11. Power purchase agreement. "Power purchase agreement” meansalegdly

12. enforceable agreement between two or more persons where one or more of the

13. sgnatories agrees to provide dectrical power and one or more of the signatories agrees

14. to purchase the power.

15. Subp. 12. Site permit. "Site permit” means a document issued by the board

16. authorizing a person or persons to construct alarge wind energy converson sysem

17. under the terms and conditions Specified in the document.

18. Subp. 13. Small wind energy conversion system or SWECS. "Smdl wind energy

19. converson sysgem” or "SWECS' means a combineation of wind energy converson

20. sygems with a combined nameplate capacity of less than 5,000 kilowatts.

21. Subp. 14. Wind energy conversion system or WECS. "Wind energy converson

22. sysem" or "WECS' means adevice such asa wind charger, windmill, or wind turbine

23. and associated facilities that converts wind energy to eectric energy.

24. 4401.0300 PERMIT REQUIREMENT.

25. Subpart 1. LWECS. No person may construct an LWECS without aste permit from
26. the board. No person may commence congruction of an LWECS unitil the board has
27. issued a ste permit for the LWECS.
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Subp. 2. SWECS. A dite permit from the board is not required to construct an SWECS.
Nothing in this chapter precludes alocd governmentd unit from establishing
requirements for the siting and construction of an SWECS.

Subp. 3. Expansion of existing system. No person may expand an existing LWECS
by any amount or expand an SWECS to exceed 5,000 kilowatts without a Site permit
from the board. A new project is consdered an expansion of an existing WECS if the
new WECS iswithin five miles of any turbine in the existing WECS, both projects are

under common ownership, and the new WECS is proposed |ess than three years after
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the existing WECS commenced operation. Two WECS are under common ownership if

10. the proposer of the new project, or a principal of the proposer, has an ownership or

11. other financia interest in the existing WECS, athough two projects are not under

12. common ownership solely because the same person provided equity financing for both
13. projects.

14. 4401.0400 FILING OF APPLICATION FOR SITE PERMIT.

15. Subpart 1. Number of copies. A person seeking a site permit for an LWECS shdll file

16. three copies of the application for the ste permit with the EQB for review prior to

17. acceptance of the application.

18. Subp. 2. Electronic copy. A person filing an application for asite permit for an
19. LWECS shdl provide the EOB with an dectronic verson of the application suitable for
20. posting on the EQB Web page. An applicant may request the chair to waive this

21. requirement completaly or for part of the application if an dectronic verson of the

22. application is difficult or expengve for the applicant to obtain.

23. Subp. 3. Proprietary information. An gpplicant for asite permit for an LWECS may

24. cartify, according to the Minnesota Government Data Practices Act or other applicable

25. law, that certain information in the application is trade secret information or other
26. protected data or information theat is not available to the public. The board shall
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determine if the ceartified data or information satisfies the requirements for the protected

classification and shall advise the applicant of the board's determination before
releasing any certified data or information. An applicant may withdraw its application
if the board determines that the data or information is not entitled to the protected
classfication. The EQB shdl ensure that data or information that is entitled to a
protected classification is used and disclosed only according to applicable law.
4401.0450 CONTENTSOF SITE PERMIT APPLICATION.

Subpart 1. Applicant. An gpplicant for a Site permit must provide the following
background information regarding the applicant:

10. A. letter of transmittal Sgned by an authorized representative or agent of the

11. applicant;

12. B. the complete name, address, and telephone number of the gpplicant and any

13. authorized representative;

14. the Sgnature of the preparer of the application if prepared by an agent or

15. consultant of the applicant;

16. D. therole of the permit applicant in the congtruction and operation of the LWECS,
17. E._theidentity of any other LWECS located in Minnesota in which the applicant, or
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18. aprincipa of the applicant, has an ownership or other financid interest;
19. the operator of the LWECS if different from the applicant; and
20. the name of the person or persons to be the permittessif a Site permit isissued.

21. Subp. 2. Certificate of need or other commitment.
22. A. Theapplicant shall gate in the application whether a certificate of need for the
23. sygem is required from the Minnesota Public Utilities Commisson and, if so, the

24. anticipated schedule for obtaining the certificate of need. The board shall not issue agte

25. permit for an LWECS for which a cartificate of need is required until the applicant
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obtains the certificate, although the board may process the application while the
certificate of need request is pending before the Public Utilities Commission.

B. The board may request the Public Utilities Commisson to determineif a

certificate of need is required for a particular LWECS for which the board has received a
Ste permit gpplication.

C. If acetificate of need is not required from the Public Utilities Commission, the
applicant shall include with the application a discusson of what the gpplicant intends to
do with the power that is generated. If the applicant has a power purchase agreement or
some other enforceable mechanism for sale of the power to be generated by the LWECS,
10. the applicant shall, upon the request of the chair, provide the EQB with a copy of the

11. document.

12. Subp. 3. State policy. The applicant shal describe in the application how the

13. proposed LWECS project furthers state policy to site such projectsin an orderly manner
14. compatible with environmental preservation, sustainable development, and the efficient
15. use of resources.

16. Subp. 4. Proposed site. The applicant shal include the following information about

17. the Site proposed for the LWECS and any associated facilities:

18. A. the boundaries of the Site proposed for the LWECS, which must be delinested

19. on aUnited States Geological Survey Map or other map as appropriate;

20. B. the following characterigtics of the wind &t the proposed Ste:

21. (1) interannud variation;

22. (2) seasond vaiation;

23. (3) diurnd conditions;

24. (4atmospheric gtability, to the extent available;

25. (5) turbulence, to the extent available;
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(6) extreme conditions,

2. (7) speed frequency didtribution;

3. (8) vaidion with height;

4. (9) spatid variations, and

5. (10) wind rose, in eight or more directions;

6. C. other meteorologica conditions at the proposed site, including the temperature,
7. ranfal, snowfdl, and extreme westher conditions, and

8. D. thelocation of other wind turbinesin the genera area of the proposed LWECS.
9. Subp.5. Wind rights. The applicant shdl include in the gpplication information
10. describing the applicant's wind rights within the boundaries of the proposed site.

11. Subp. 6. Design of project. The goplicant shal provide the following information

12. regarding the design of the proposed project:

13. A. aproject layout, including amap showing a proposed array spacing of the

14. turbines;
15. B. adescription of the turbines and towers and other equipment to be used in the

16. project, induding the name of the manufacturers of the equipment;

17. C. adescription of the LWECS dectrical systlem, including transformers a both

18. low voltage and medium voltage; and

19. D. adescription and location of associated facilities.

20. Subp. 7. Environmental impacts. An applicant for agte permit shal include with the
21. gpplication an analyss of the potential impacts of the project, proposed mitigative

22. messures, and any adverse environmental effects that cannot be avoided, in the

23. fallowing aress.
24. A. demographics, including people, homes, and businesses;
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10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.

B. noise;
C. visud impacts,
D. public services and infrastructure;
E. cultural and archaeologica impacts,
F. recreational resources,
G. public hedth and sefety, induding air traffic, eectromagnetic fields, and
Security and treffic;
H. hazardous materids;

. land-based economics, including agriculture, forestry, and mining;
J. tourism and community bendfits;
K. topography;

L. soils,
M. geologic and groundwater resources;

N. surface water and floodplain resources,

O. wetlands;
P. vegetation;
Q. wildiife, and

R. rare and unique natural resources.

The andysis of the environmenta impacts required by this subpart stisfies the
environmenta review reguirements of chapter 4410 and Minnesota Statutes, chapter
116D. No environmental assessment worksheet or environmental impact statement shall

be reguired on a proposed LWECS project.
Subp. 8. Construction of project. The gpplicant shal describe the manner in which
the project, including associated facilities, will be condructed.

4401.0450



Subp. 9. Operation of project. The applicant shall describe how the project will be
operated and maintained after construction, including a maintenance schedule.

Subp. 10. Costs. The applicant shal describe the estimated codts of design and
congtruction of the project and the expected operating costs.

Subp. 11. Schedule. The applicant shall include an anticipated schedule for
completion of the project, including the time periods for land acquigition, obtaining a

Ste permit, obtaining financing, procuring eguipment, and completing construction.
The applicant shall identify the expected date of commercid operation.

Subp. 12. Energy projections. The gpplicant shdl identify the energy expected to be
10. generated by the project.

11. Subp. 13. Decommissioning and restoration. The gpplicant shdl indlude the

12. following information regarding decommissoning of the project and restoring the Stes
13. A.theanticipated life of the project;

14. B. the edimated decommissioning costs in current dollars;

15. C. the method and schedule for updeating the cogts of decommissioning and

16. restoration;

17. D. the method of ensuring that funds will be available for decommissioning and

18. restoration; and

19. E. the anticipated manner in which the project will be decommissoned and the Ste

20. restored.

21. Subp. 14. Identification of other permits. The gpplicant shdl includein the

22. agpplication aligt of dl known federd, state, and local agencies or authorities, and titles
23. of the permits they issue that are required for the proposed LWECS.

24. 4401.0460 ACCEPTANCE OF APPLICATION.

25. Subpart 1. Action by chair. Within 30 days after receipt of an gpplication for aste
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permit, the chair shall accept, conditionally accept, or reject the application. |f the chair
conditionally accepts or rejects an application, the chair shal advise the applicant in
writing of the deficienciesin the application and the manner in which the deficiencies
can be addressed. Upon refiling of arevised application, the chair shal again act on the
application within 30 days after receipt.

Subp. 2. Notice of application acceptance. Within 15 days after chair acceptance of an
application, the applicant shal provide notice of the application to the county board,

each city council, and each township board in each county where the LWECS is

proposed to be located and shall publish notice of the application in a newspaper of

10. generd circulaion in each county. Failure to give this notice or adday in providing this
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11. notice condtitutes calse to reject an application or delay a decision by the board. The

12. chair may dect to give this notice in lieu of requiring the applicant to provide the notice.
13. Subp. 3. Additional copies. Upon acceptance of the application by the chair, the chair
14. shall advise the gpplicant of how many additiona copies of the application to submit to
15. the EQB. The applicant shal also provide a copy of the accepted application to the

16. Public Utilities Commission, the Minnesota Higtorical Society, and to each landowner
17. within the boundaries of the proposed LWECS site. The applicant shall dso provide a
18. copy to the office of each regiona development commission of a development region, the
19. auditor of each county, and the dlerk of each city and township in which the LWECS
20. isto belocated. Each county auditor, city clerk, and township clerk shall retain the

21. application and make it available for public ingpection upon request. The applicant shdl
22. maintain alig of dl persons to whom copies of the application are provided.

23. 4401.0470 PUBLIC ADVISOR.

24. Upon acceptance of an application for a site permit, the chair shal designate a staff

25. person to act as the public advisor on the project. The public advisor shal be available
26. to answer quedtions from the public about the permitting process. The public advisor
27. shdl not give legd advice or other advice that may affect the legal rights of the person
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10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24,
25.

being advised, and the public advisor shall not act as an advocate on behalf of any
person.

4401.0500 PRELIMINARY DETERMINATION AND DRAFT SITE PERMIT.
Subpart 1. Preliminary determination. Within 45 days after acceptance of the
application by the chair, the chair shall make a preliminary determination whether a
permit may be issued or should be denied. If the preliminary determination isto issuea

permit, the chair shal prepare adraft Ste permit for the project. The draft Ste permit

must identify the person or persons who will be the permittee, describe the proposed
LWECS, and include proposed permit conditions.

Subp. 2. Effect of draft site permit. A draft Ste permit does not authorize a person to
congruct an LWECS. The board may change the draft Site permit in any respect before
final issuance or may deny the Ste permit.

4401.0550 PUBLIC PARTICIPATION.

Subpart 1. Public notice. Upon preparation of a draft Ste permit, the EQB shall

provide public notice of the draft Ste permit. The public notice must include the
following:

A. the name and address of the applicant for the Ste permit;

B. a concise description of the proposed LWECS project;

C. the location where a copy of the Ste permit application may be reviewed and

how a copy of the application may be obtained;
D. agatement of the availability of the draft ste permit;
E. the name of the public advisor and how the public advisor may be contacted to

obtain more information;
F. the time and place of a public information medting;
G. agatement that during the comment period any person may submit comments

4401.0550
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10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24,
25.
26.

to the board on the draft Site permit, a Satement of the dates on which the comment
period commences and terminates, and a statement that any person may request a

contested case hearing on the matter; and

H. abrief description of the anticipated procedures for reaching afind decison on

the permit application.

Subp. 2. Distribution of public notice. The EQB shdl publish the noticein a
newspaper in each county in which the proposed LWECS isto be located. The EQB sl
aso mail the public notice to those persons known to the EQB to be interested in the
proposed LWECS project, including governmentd officiasin each county in which the
LWECS is proposed to be located. The EQB shall dso publish notice in the EQB

Monitor.

Subp. 3. Public commentson draft ste permit. The EQB shdl afford the public a

minimum of 30 days after publication of the draft Ste permit notice in the EQOB Monitor

to submit written comments to the EQB. The chair may extend the public comment

period if necessary to afford the public adeguate time to review the application and

other pertinent information in order to formul ate complete comments on the draft site

permit and the project.

Subp. 4. Public information meeting. The EQOB shdl hold & least one public
information meeting in a convenient location in the vicinity of the proposed LWECS
project. The EQB shdl give the public at |east ten days notice of the public information
meeting. The public information mesting must be held more than ten days prior to the
end of the public comment period on the draft Ste permit. The chair shall extend the
comment period if necessary to meet this requirement.

Subp. 5. Contested case hearing.
A. Any person may request in writing that a contested case hearing be held on an

application for asite permit for aproposed LWECS project. The contested case hearing
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request must be filed within the time period established for submitting comments on the
draft Ste permit. The person requesting the public hearing shdl include, as part of the
request, the issues to be addressed in the hearing and the reasons a hearing is required

to resolve those issues.

B. Theboard shall order a contested case hearing if the board finds that the person
requesting the contested case hearing has raised a materia issue of fact and that holding
ahearing would aid the EQB in making afina determination on the permit application.

C. The hearing must be conducted according to the rules of the Office of

Adminidrative Hearings

10. D. For acontested case hearing, the board shal identify the issues to be resolved

11. and limit the scope and conduct of the hearing according to applicable law, due process,
12. and fundamentd fairness. Alternatively, the board may request the adminidrative law

13. judge to identify the issues and determine the appropriate scope and conduct of the hearing
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14. according to applicable law, due process, and fundamenta fairness.

15. 4401.0600 FINAL SITE PERMIT DECISION.

16. Subpart 1. Board action. Upon completion of the procedures and requirements of this
17. chapter, the matter must be brought to the board for afinal decison. If acontested case
18. hearing has been held, the board shal act according to applicable requirements for

19. action in a contested case proceeding. If no contested case hearing has been held, the
20. board shal compile the record that has been crested and make a decision on the basis of
21. that record.

22. Subp. 2. Timelimit for decison. The board shal take find action on the gpplication
23. for agte permit for an LWECS within 180 days after acceptance of an application by the

24. chair, unless the applicant agrees to an extenson or the board extends this deadline for

25. cause.
26. Subp. 3. Determination by board. The board shdl not issue a Site permit for an

4401.0600
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LWECS unless the board determines that the project is compatible with environmental
preservation, sustainable development, and the efficient use of resources, and the applicant
has complied with this chapter.

Subp. 4. Conditions. The board may include in asite permit conditions for turbine

type and designs, Site layout and congtruction, and operation and maintenance of the
LWECS, including the requirement to restore, to the extert possble, the area affected by
congruction of the LWECS to the natural conditions that existed immediately before
congruction of the LWECS and other conditions that the board determines are
reasonable to protect the environment, enhance sustainable development, and promote
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10. the efficient use of resources.

11. Subp. 5. Term. Theterm of aste permit for an LWECS is 30 years. The board may

12. renew the permit for an appropriate period of time upon request of the permit holder.
13. 4401.0610 EFFECT OF PERMIT.

14. Subpart 1. Wind rights. Nothing in a ste permit for an LWECS shdl be congtrued to
15. convey theright to ingtal awind turbine in an area within the boundaries of the project

16. for which the permittee does not hold the wind rights.
17. Subp. 2. Other LWECS congtruction. Nothing in a Ste permit for an LWECS shdl be
18. construed to preclude another person from seeking a site permit to construct an LWECS

19. in an area within the boundaries of the project covered by the permit if the permittee

20. does not hold exdlusve wind rights for the aress.

21. Subp. 3. Power purchase agreement. A dte permit does not authorize congtruction of

22. the project until the permittee has obtained a power purchase agreement or some other

23. enforceable mechanism for sde of the power to be generated by the project. If the

24. permittee does not have a power purchase agreement or other enforceable mechanism
25. a thetime the permit is issued, the board shdl provide in the permit that the permittee
26. shdl advise the board when it obtains a commitment for purchase of the power. The

4401.0610
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board may establish as a condition in the permit a date by which the permittee must
obtain a power purchase agreement or other enforceable mechanism or the Ste permit is
null and void.

4401.0620 DELAY IN CONSTRUCTION.

If the permittee has not commenced congruction of the project within two years after

issuance of the Ste permit, the permittee must advise the board of the reasons

condtruction has not commenced. |n such event, the board may determine whether the

permit should be revoked. No revocation of a permit for failure to commence congruction
may be undertaken except in accordance with part 4401.0700, subpart 4.

10. 4401.0700 SITE PERMIT AMENDMENT OR REVOCATION.

11. Subpart 1. New boundary. Once congruction of an LWECS is completed, the

12. permittee shall advise the chair of the completion of the project and the chair shall

13. amend the Ste permit to specificaly define the area authorized for the LWECS. The

14. boundary must be no larger than necessary to alow for efficient operation of the

15. LWECS. If any person objects to the amendment of the permit to reflect the actual

16. boundaries of the project, the chair shall bring the matter to the board for decison in

17. accordance with applicable procedura requirements.
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18. Subp. 2. Permit amendment. The board may amend a Site permit for an LWECS at
19. any timeif the board has good cause to do so.

20. Subp. 3. Permit revocation. The board may revoke a site permit for an LWECS a any
21. timeif the board determines that any of the following has occurred:

22. A. the applicant knowingly made afase satement in the application or in

23. accompanying statements or studies required of the applicant, if a true statement would
24. have warranted a change in the board's findings,

25. the applicant has failed to comply with amaterid condition or term of the

26. permit;

4401.0700
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C. the permitted L WECS endangers human hedlth or the environment and the
danger cannot be resolved by modification of the permit or LWECS, or

the permittee has violated other laws that reflect an inability of the permittee to
comply with the permit.

Subp. 4. Procedure. The board may initiate action to consder amendment or

revocation of agte permit for an LWECS on its own initiative or upon the request of

any person. No ste permit may be amended or revoked without first providing notice

and affording due process to the permit holder.

4401.0800 FEES.

10. Subpart 1. Feerequirement. An applicant for aste permit under Minnesota Statutes,
11. section 116C.694, shall pay an application fee to the EQB. The purpose of the application
12. feeisto cover actual costs necessarily and reasonably incurred in processng an
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13. application for a ste permit, including, but not limited to, saff time, expenses for public
14. notice and medtings, environmentd review, adminigrative overhead, and legd

15. expenses.
16. Subp. 2. Determination of EQB budget. Upon receipt of an application for aste

17. permit, the chair shall estimate the costs the EQB expects to incur in processing the

18. application and establish an estimated budget. I the applicant disagrees with the

19. amount of the estimated budget determined by the chair, the applicant may request

20. that the board determine the appropriate estimated budget.

21. Subp. 3. Initial payment. Upon determination of the estimated budget, the applicant
22. ghall pay at least 50 percent of the estimated budget to the EQB. The chair shall not
23. process a permit gpplication until the first portion of the fee is submitted. The EQB shall
24. deposit al money received from an applicant for permit feesin a special account.

25. Subp. 4. Periodic payments. The remaining codsincurred by the EQB must be paid
26. in periodic payments upon recaipt of an invoice from the EQB. The EQOB shdl not make

27. afind decison on aste permit application if any assessed fees are unpaid.
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Subp. 5. Final accounting. At the end of the permitting process, including any
judicia review of the board's find decison, the EQB shdl provide afind accounting to
the applicant of the total cost of processng the permit application. The applicant may

review al actud costs associated with processing an application and present objections
to the board. The applicant shal make the find payment within 30 days of notification,
or the EQB shdl refund any excess payments within 30 days of the final accounting.
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