Environnental Quality Board
Proposed Permanent Rules Relating to Wnd Siting

4401. 0100 PURPCSE

This chapter provides for the consideration of applications
for site permits for Targe wind energy conversion systens by the
M nnesota Environnental Quality Board. This chapter 1s I ntended
to provide for the siting of Targe w nd energy conversion
systens in an orderly manner conpatible wth environnenta
preservation, sustainable developnent, and the efficient use of
resour ces.
4407.0200 DEFI NI TI ONS.

Subpart 1. Scope. As used in this chapter, the foll ow ng
ternms have the neani ngs given them

Subp. 2. Associated facilities. "Associated facilities"
means facilities, equi pment, machinery, and ot her devices
necessary to the operation and mai ntenance of a lTarge w nd
energy conversion system including access roads, collector and
feeder Tines, and substations.

Subp. 3. Board. "Board" neans the M nnesota Environnent al
Qual ity Board.

Subp. 4. Chair. "Chair" neans the individual who is the
chair of the board.

Subp. 5. Construction. "Construction" neans to begin or

cause to begin as part of a continuous programthe placenent,
assenbly, or installation of facilities or equi pnent or to
conduct significant site preparation work for installation of
facilities or equi pnent. Entering into binding power purchase
contracts or obtaining w nd easenents from property owners or
gathering wnd data 1s not construction

Subp. 6. Draft site permt. "Draft site permt" neans a
docunment prepared by the chair that indicates a prelinm nary
decision to issue a site permt with particular terns and
condi tions.

Subp. 7. EQB. "EQB" neans the entire agency, including
the board and the staff.
Subp. 8. EQ@ Mbnitor. "EQB Mnitor" neans the biweekly

bul Tetin published by the EQB

Subp. 9. Large wi nd energy conversion system or
LVECS. Large wi nd energy conversion systen or "LWECS' neans a
conmbi nation of wi nd energy conversion systens with a conbi ned
namepl ate capacity of 5,000 kilowatts or nore.

Subp. 10. Person. "Person”™ means an i ndi vi dual
partnership, joint venture, private or public corporation
association, firm public service conpany, cooperative
political subdivision, nunicipal corporation, governnent agency,
public utility district, or any other entity, public or private,
however organi zed.

Subp. TI1I. Power purchase agreenment. "Power purchase
agreenment” neans a |l egally enforceabl e agreenent between two or
nore persons where one or nore of the signatories agrees to
provide electrical power and one or nore of the signhatories
agrees to purchase the power.

Subp. 12. Site permt. "Site pernmt" neans a docunent
i ssued by the board authorizing a person or persons to construct
a Targe wind energy conversion system under the terns and
conditions specified in the docunent.

Subp. 13. SmalT w nd energy conversion system or
SWECS.  "Smal |l wi nd energy conversion systenf' or "SWECS' neans a
conbi nati on of wi nd energy conversion systens with a conbi ned
nanmepl ate capacity of less than 5,000 kilowatts.

Subp. 14. Wnd energy conversion systemor WECS. "W nd
energy conversion systenl or "WECS" neans a device such as a
w nd charger, wndmITl, or wind turbine and associ ated
facilities that converts wind energy to electric energy.

4401. 0300 PERM T REQUI REMENT.




Subpart 1. LWECS. No person may construct an LWECS
without a site pernmit fromthe board. No person may comence
construction of an LVWECS until the board has issued a site
permt for the LWECS

Subp. 2. SWECS. A site pernmit fromthe board is not
required to construct an SWECS. Nothing in this chapter
precludes a local governnental unit from establishing
requi rements for the siting and construction of an SWECS

Subp. 3. Expansion of existing system No person nmay
expand an exi sting LWECS by any anmpunt or expand an SWECS to
exceed 5,000 kiTowatts wthout a site permt fromthe board. A
new project 1s considered an expansion of an existing WECS i f
the new WECS 1s wwthin five mles of any turbine in the existing
VECS, both projects are under common ownership, and the new VWECS
I's proposed less than three years after the existing WECS
commenced operation. Two WECS are under common ownership if the
proposer of the new project, or a principal of the proposer, has
an ownership or other financial 1 nterest In the existing WECS
al though two projects are not under common ownership solely
because the sane person provided equity financing for both
proj ects.

4401.0400 FI LI NG OF APPLI CATI ON FOR SI TE PERM T.

Subpart 1. Number of copies. A person seeking a site
permit for an LWECS shall file three copies of the application
for the site permt wth the EQB for review prior to acceptance
of the application.

Subp. 2. Electronic copy. A person filing an application
for a site pernmit for an LMWECS shall provide the EQB with an
el ectronic version of the application suitable for posting on
the EQB Wb page. An applicant nmay request the chair to waive
this requirenent conpletely or for part of the application if an
el ectronic version of the application is difficult or expensive
for the applicant to obtain.

Subp. 3. Proprietary information. An applicant for a site
permit for an LMWECS may certify, according to the M nnesota
Governnment Data Practices Act or other applicable Taw, that
certain information 1n the application 1S trade secret
i nformati on or other protected data or infornation that is not
avall able to the public. The board shall determne if the
certified data or infornmation satisfies the requirenents for the
protected classification and shall advise the applicant of the
board' s determ nation before releasing any certified data or
information. An applicant may wthdraw its application if the
board determ nes that the data or information is not entitled to
the protected classification. The EOB shall ensure that data or
information that is entitled to a protected classification is
used and di scl osed only according to applicable Iaw.

ubpart 1. Applicant. An applicant for a site permt nust
provi de the foll owi ng background i nfornmation regarding the
applicant:

. aletter of transmittal signed by an authorized

representative or agent of the applicant;

B. the conplete name, address, and tel ephone nunber
of the applicant and any authorized representative;

C. the signature of the preparer of the application
if prepared by an agent or consultant of the applicant;

D. the role of the permt applicant in the
construction and operation of the LVIEECS

E. the identity of any other LVWECS | ocated in
M nnesota in which the applicant, or a principal of the
applicant, has an ownership or other financial i1nterest;

F. the operator of the LMECS if different fromthe
appl i cant; and

G the nane of the person or persons to be the
permitees if a site permt is issued.




Subp. 2. Certificate of need or other conmm tnent.
) e applicant shall state in the application
whet her a certificate of need for the systemis required from
the M nnesota Public UtilTities Commssion and, if so, the
anti ci pated schedule for obtaining the certificate of need. The
board shall not 1ssue a site permt for an LVECS for which a
certificate of need is required until the applicant obtains the
certificate, although the board may process the application
while the certificate of need request is pending before the
Public UilTities Comm ssion.
B. The board nmay request the Public Uilities

Commi ssion to determine if a certificate of need is required for
a particular LVWECS for which the board has received a site
permt application.

C. [T acertificate of need is not required fromthe
Public UtiTities Conm ssion, the applicant shall include with
the application a discussion of what the applicant intends to do
wth the power that 1s generated. [|f the applicant has a power

pur chase agreenent or sonme other enforceable mechanismfor sale
of the power to be generated by the LVWECS, the applicant shall
upon the request of the chair, provide the EQB wth a copy of
the docunent.

Subp. 3. State policy. The applicant shall describe in
the application how the proposed [VECS project furthers state
policy to site such projects in an orderly manner conpatible
wi th environnmental preservation, sustai nable developnent, and
the efficient use of resources.

Subp. 4. Proposed site. The applicant shall include the
folTowmng informati on about the site proposed for the LVECS and
any associated facilities:

A, the boundaries of the site proposed for the LWECS
whi ch nust be delineated on a United States Geol ogi cal Survey
Map or other map as appropriate,

B. the follTowing characteristics of the wind at the
proposed site:

(1) interannual variation;

(2) seasonal variation,
(3) diurnal conditions;
(4)
I'e

at nospheric stability, to the extent

avai |l able;
turbul ence, to the extent avail abl e;
extrenme conditions;
speed frequency distribution

(6)
(1)
(8) variation wth height;
(9)
(10

spatial variations; and
) wind rose, in eight or nore directions;
C. other meteorological conditions at the proposed
site, Tncluding the tenperature, rainfall, snowfall, and extrene
weat her conditions; and
D. the Tocation of other wind turbines in the genera
area of the proposed LVECS
Subp. 5. Wnd rights. The applicant shall include in the
application information describing the applicant™s wind rights
w thin the boundaries of the proposed site.
Subp. 6. Design of project. The applicant shall provide
the fTolTowing i nformation regardi ng the design of the proposed

project:
. a project layout, including a map showi ng a

proposed array spacing of the turbines;

B. a description of the turbines and towers and ot her
equi pment to be used in the project, including the nane of the
manuf acturers of the equi pnent;

C. a description of the LVWECS el ectrical system
i ncluding transformers at both Tow voltage and nmedi um vol t age;
and

D. a description and |l ocation of associated




facilities.

Subp. 7. Environnental inpacts. An applicant for a site
permit shall include with the application an analysis of the
potential inpacts of the project, proposed mtigative neasures,
and any adverse environnental effects that cannot be avoided, In
the TollTow ng areas

A. denobgraphics, including people, homes, and
busi nesses;

B.  noi se;

C. visual inpacts;

D. public services and infrastructure;

E. cultural and archaeol ogi cal 1 npacts;

F.  recreational resources,

G public health and safety, including air traffic,
el ectromagnetic fields, and security and traffic;

H  hazardous mmterials;

. Tand-based econom cs, including agriculture,
forestry, and m ning;

J. tourismand conmunity benefits;

K. topography;

L. solils;

M geologi ¢ and groundwat er resources;

N.  surface water and floodplaln resources;

O, wetlands;

P.  vegetation,

Q wildlife; and

R rare and uni que natural resources.

The analysis of the environnental inpacts required by this
subpart satisfies the environmental review requirenments of
chapter 4410 and M nnesota Statutes, chapter 116D. No
environnental assessnment worksheet or environnental 1 npact
statenent shall be required on a proposed LVECS proj ect.

SubE. 8. Construction of project. The applicant shal
describe the manner in which the project, including associ ated

facilTities, wll be constructed.
Subp. 9. Operation of project. The applicant shal
describe how the project will be operated and mai ntai ned after

construction, 1ncluding a mai ntenance schedul e.

Subp. 10. Costs. The applicant shall describe the
estimated costs of design and construction of the project and
the expected operating costs.

Subp. I1I.  Schedule. The applicant shall include an
anticipated schedule for conpletion of the project, including
the tinme periods for Tand acquisition, obtaining a site permt,
obtal ning financing, procuring equl pnent, and conpleting
construction. The applicant shall i1dentify the expected date of

conmer ci al operation
Subp. 12. Energy projections. The applicant shal
identify the energy expected to be generated by the project.
Subp. 13. Deconmm ssioning and restoration. The applicant
sha include the followi ng information regarding
deconm ssioning of the project and restoring the site:
A. the anticipated I[ife of the project;
B. the estimated deconm ssioning costs in current
dol | ars;
C. the method and schedule for updating the costs of
decommi ssioning and restoration
D. the method of ensuring that funds will be
avail abl e Tor decomm ssioning and restoration; and
E. the anticipated manner in which the project wll
be decomi ssioned and the site restored.
Subp. I4. Tdentification of other permts. The applicant
sha include in the application a list of all known federal
state, and Tocal agencies or authorities, and titles of the

gern1ts the¥ I ssue that are re%U|red for the proposed LVECS




Subpart 1. Action by chair. Wthin 30 days after receipt
of an application for a site pernit, the chair shall accept,

conditionally accept, or reject the application. Tf the chair
conditionally accepts or rejects an application, the chair shal
advise the applicant in witing of the deficiencies In the
application and the manner in which the deficiencies can be
addressed. Upon refiling of a revised application, the chair
shalT again act on the application wthin 30 days after receipt.

Subp. 2. Notice of application acceptance. Wthin 15 days
after chair acceptance of an application, the applicant shal
provide notice of the application to the county board, each city
counci I, and each township board i n each county where the LWECS
I's proposed to be | ocated and shall publish notice of the
application in a newspaper of general circulation in each
county. Failure to give this notice or a delay 1 n providing
this notice constitutes cause to reject an application or del ay
a decision by the board. The chair may elect to give this
notice in ITieu of requiring the applicant to provide the notice.

Subp. 3. Additional copies. Upon acceptance of the
application by the chair, the chair shall advise the applicant
of how many additional copies of the application to submt to
the EQB. The applicant shall also provide a copy of the
accepted application to the Public UtiTities Comm ssion, the
M nnesota Historical Society, and to each Tandowner within the
boundaries of the proposed LVECS site. The applicant shall also
provide a copy to the office of each regi onal devel opnent
comm ssi on of a devel opnent region, the auditor of each county,
and the clerk of each city and township in which the LMECS 1s to
be | ocated. Each county auditor, city clerk, and township clerk
shall retain the application and make it available for public
i nspection upon request. The applicant shall maintain a Iist of
all persons to whom copies of the application are provided.
4401. 0470 PUBLT C ADVI SOR

Upon acceptance of an application for a site permt, the
chair shall designate a staff person to act as the public
advi sor on the project. The public advisor shall be avail abl e
to answer questions fromthe public about the permtting
process. The public advisor shall not give Tegal advice or
other advice that may affect the Tegal rights of the person
bei ng advi sed, and the public advisor shall not act as an

advocate on behalf of an erson
47071. 0500 PRELTM NARY DE%E%M NATTON AND DRAFT SI TE PERM T.

Subpart 1. Prelinminary determnation. Wthin 45 days
after acceptance of the application by the chair, the chair
shalT make a prelimnary determ nation whether a permt may be
I ssued or should be denied. TIf the prelimnary determ nation is
to 1ssue a permt, the chair shall prepare a draft site permt
for the project. The draft site permt nust identify the person
or persons who wll be the permttee, describe the proposed
LVECS, and I nclude proposed permt conditions.

Subp. 2. Effect of draft site permt. A draft site permt
does not aut horize a person to construct an [VECS. The board
may change the draft site permt In any respect before fina
I ssuance or may deny the site permt.

Sﬁﬁpart 1. Public notice. .Upon preparation of a draft
site permt, the EQB shall provide public notice of the draft
site permt. The public notice must I nclude the follow ng:

A, the nane and address of the applicant for the site
pernmt;
B. a concise description of the proposed LWECS
proj ect;

. the location where a copy of the site permt
application may be reviewed and how a copy of the application
may be obt ai ned,;

D. a statenent of the availability of the draft site




permt,;
. the nanme of the public advisor and how the public
advi sor may be contacted to obtain nore i nfornmation

F. the tinme and place of a public i nformation
neeti ng;

G a statenent that during the comment period any
person may submt coments to the board on the draft site
permt, a statenent of the dates on which the coment period
commences and termnates, and a statenent that any person may
request a contested case hearing on the matter; and

H —a brief description of the anticipated procedures
for reaching a final decision on the permt application.

Subp. 2. Distribution of public notice. The EM shal
publish the notice in a newspaper in each county in which the
proposed LVECS 1s to be Tocated. The EM shall also mail the
public notice to those persons known to the EQB to be interested
in the proposed LVWECS project, including governmental officials
In each county 1n which the LMECS Is proposed to be | ocat ed.
The EQB shall also publish notice in the EQB Mnitor

Subp. 3. Public comments on draft site permt. The EQB
sha afford the public a mininmumof 30 days after publication
of the draft site permt notice in the EQB Monitor to submt
witten comments to the EQB. The chair may extend the public
comrent period if necessary to afford the public adequate tine
to review the application and other pertinent information in
order to fornulate conplete conmments on the draft site permt
and the project.

Subp. 4. Public information neeting. The EQB shall hold
at Teast one public informati on neeting in a convenient Tocation
in the vicinity of the proposed LVWECS project. The EQB shal
give the public at Teast ten days’ notice of the public
information neeting. The public information nmeeting nust be
hel'd nore than ten days prior to the end of the public coment
period on the draft site permt. The chalr shall extend the
comrent period if necessary to neet this requirenent.

Subp. 5. Contested case hearing.

A Any person may request in witing that a contested
case hearing be held on an application for a site permt for a
proposed LVECS project. The contested case hearing request nust
be filed within the tine period established for submtting
comments on the draft site permit. The person requesting the
public hearing shall include, as part of the request, the iIssues
to be addressed in the hearing and the reasons a hearing is
required to resolve those issues.

B. The board shall order a contested case hearing if
the board finds that the person requesting the contested case
hearing has raised a material 1ssue of fact and that holding a
hearing would aid the EQB in making a final determ nation on the
permt application.

C. The hearing nust be conducted according to the
rules of the Ofice of Administrative Hearings.

D. For a contested case hearing, the board shal
identify the issues to be resolved and Tinmt the scope and
conduct of the hearing according to applicable T'aw, due process,
and fundanental fairness. Alternatively, the board nay request
the admnistrative Taw judge to identify the issues and
determ ne the appropriate scope and conduct of the hearing
according to applicable I'aw, due process, and fundanent al
fairness.

4407.0600 FINAL SITE PERM T DECI SI ON

Subpart 1. Board action. Upon conpletion of the
procedures and requirenents of this chapter, the matter nust be
brought to the board for a final decision. If a contested case
hearing has been held, the board shall act according to
applicable requirenents for action in a contested case
proceeding. Tf no contested case hearing has been held, the




board shall conpile the record that has been created and nake a
deci sion on the basis of that record.

Subp. 2. Time Timt for decision. The board shall take
final action on the application for a site permt for an [LVECS
wthin 180 days after acceptance of an application by the chalr

unl ess the applicant agrees to an extension or the board extends

this deadline for cause.

Subp. 3. Determ nation by board. The board shall not
issue a site permt for an LWECS unl ess the board determ nes
that the project 1s conpatible wth environnental preservation
sust ai nabl e devel opnment, and the efficient use of resources, and

the applicant has conplied wth this chapter

Subp. 4. Conditions. The board may Include in a site
permt conditions for turbine type and designs, site ayout and
construction, and operation and mai nt enance of the LWECS
inclTuding the requirenent to restore, to the extent possible,
the area affected by construction of the LVECS to the natura
conditions that existed I mmedi ately before construction of the
LVECS and other conditions that the board determ nes are
reasonable to protect the environnent, enhance sustail nabl e
devel opnent, and pronote the efficient use of resources.

Subp. 5. Term The termof a site permt for an LVECS is
30 years. The board may renew the permt for an appropriate
period of tinme upon request of the permt holder
4401. 0610 EFFECT OF PERM T.

Subpart 1. Wnd rights. Nothing in a site pernit for an
LWECS sha be construed to convey the right to install a wi nd
turbine in an area wthin the boundaries of the project for
which the permttee does not hold the wnd rights.

Subp. 2. O her LWECS construction. Nothing in a site
permt for an LWECS shall be construed to preclude another
person fromseeking a site permt to construct an LVIECS in an
area within the boundaries of the project covered by the permt
IT the permttee does not hold exclusive wind rights for the
areas.

Subp. 3. Power purchase agreenent. A site pernit does not
aut horize construction of the project until the permittee has
obtai ned a power purchase agreenent or sone other enforceable
mechanismfor sale of the power to be generated by the project.
IT the permittee does not have a power purchase agreenent or
ot her enforceable nechanismat the tine the permt is issued,
the board shall provide in the permt that the permttee shal
advi se the board when it obtains a commtnent for purchase of
the power. The board may establish as a condition in the permt
a date by which the permttee nmust obtalin a power purchase
agreenment or other enforceable nechanismor the site permt is
nul T and void.

. Y | N CONSTRUCTI ON

[T the pernmittee has not commenced construction of the
project wthin two years after issuance of the site permt, the
permttee nust advise the board of the reasons construction has
not commenced. In such event, the board may determ ne whet her
the permt should be revoked. No revocation of a permt for
faiTure to commence construction may be undertaken except in
accordance wth part 4401. 0700, subpart 4.
4401.0700 SITE PERM T AVENDMENT OR REVOCAT

I ON.
ubpart 1. New boundary. Once construction of an LWECS is

conpleted, the permttee shall advise the chair of the
conpletion of the project and the chair shall anend the site
permt to specifically define the area authorized for the
LVECS.  The boundary nust be no Targer than necessary to all ow
for efficient operation of the LVWECS. [Tf any person objects to
the amendnent of the permt to reflect the actual boundaries of
the project, the chair shall bring the matter to the board for
decision in accordance wth applicable procedural requirenents.

Subp. 2. Permt anendnent. The board may anend a sSite




permit for an LVMECS at any time if the board has good cause to
do so.

Subp. 3. Pernit revocation. The board may revoke a site
permt for an LMWECS at any tinme if the board determ nes that any
of the follow ng has occurred:

A, the applicant knowingly made a fal se statenent in
the application or in acconpanying statenents or studies
required of the applicant, if a true statement woul d have
warranted a change in the board s findings;

B. the applicant has failed to conply with a nateria
condition or termof the permt;

C. the permited LVECS endangers human health or the
envi ronnent and the danger cannot be resolved by nodification of

the permt or LVECS;, or
D. the permttee has violated other |aws that reflect
an inabilTity of the permttee to conply with the permt.

Subp. 4. Procedure. The board may initiate action to
consi der amendnent or revocation of a site permt for an LWECS
on its own initiative or upon the request of any person. No
site permt may be anended or revoked w thout first providing
notice and affording due process to the permt hol der
4401. 0800 FEES.

Subpart 1. Fee requirenent. An applicant for a site
permit under M nnesota Statutes, sectlon 116C 694, shall pay an
application fee to the EQB. The purpose of the application fee
Is to cover actual costs necessarily and reasonably I ncurred in
processing an application for a site permt, including, but not
[Tmted to, staff tinme, expenses for public notice and neetings,
environnmental review, admnistrative overhead, and | ega
expenses.

Subp. 2. Determ nation of EQB budget. Upon receipt of an
application for a site pernit, the chair shall estinate the
costs the EQB expects to incur in processing the application and
establish an estimated budget. It the applicant disagrees wth
the anount of the estinmated budget determ ned by the chair, the
applicant may request that the board determ ne the appropriate
est| mat ed budget.

Subp. 3. Tnitial paynment. Upon determnination of the
estimated budget, the applicant shall pay at Teast 50 percent of

the estinmated budget to the EQB. The chair shall not process a
permt application until the first portion of the fee is
submtted. The EQB shall deposit all noney received froman
applicant for permt fees in a special account.

Subp. 4. Periodic paynents. The remaining costs incurred
by the EQB nmust be paid in periodic payments upon recei pt of an
invoice fromthe EQB. The EQB shall not nmake a final decision
on a site permt application if any assessed fees are unpaid.

Subp. 5. Final accounting. At the end of the permiting
process, including any judicial review of the board s fina
decision, the EQB shall provide a final accounting to the
applicant of the total cost of processing the permt
application. The applicant may review all actual costs
associated with processing an application and present objections

to the board. The applicant shall make the final paynment wthin
30 days of notification, or the EQB shall refund any excess
paynments wthin 30 days of the final accounting.




