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BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION 
 
 Ellen Anderson Chair 

David C. Boyd Commissioner 
 J. Dennis O’Brien Commissioner 

Phyllis A. Reha Commissioner 
 Betsy Wergin Commissioner 
 
 
 
In the Matter of the Application of Northern 
States Power Company d/b/a Xcel Energy for a 
Certificate of Need for Approximately 450 MW 
of Incremental Capacity for the Black Dog 
Generating Plant Repowering Project 

ISSUE DATE:  May 25, 2011 
 
DOCKET NO.  E-002/CN-11-184 
 
ORDER FINDING APPLICATION 
COMPLETE WHEN SUPPLEMENTED, 
SETTING DEADLINE FOR 
ALTERNATIVE PROPOSALS, AND 
INITIATING INFORMAL REVIEW 
PROCESS 

  
 
 

PROCEDURAL HISTORY 
 
On March 15, 2011, Northern States Power Company d/b/a Xcel Energy (Xcel) filed an 
application for a certificate of need for alterations to the Black Dog Generating Plant.  This plant 
is located on the banks of the Minnesota River in the City of Burnsville, in Dakota County.1 
 
By April 12, 2011, the Commission had received comments from the City of Burnsville and the 
Minnesota Department of Commerce’s Office of Energy Security (the Department).   
 
On April 15, 2011, Xcel filed replies to the Department’s comments. 
 
On May 12, 2011, the Commission met to consider this matter.  At this time Xcel acknowledged 
that it had recently revised its forecast of customer demand for electricity, and stated that it 
planned to file the new forecast within the month.   
 
  

                                                           
1 While Minn. Rules, part 7849.0200, subp. 5, provides for the Commission to rule within 30 days 

on whether a certificate of need application is complete, the Commission varied this rule.  Order Varying 
Time (April 12, 2011), this docket. 
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FINDINGS AND CONCLUSIONS 
 

I. Summary 
 
The Commission finds as follows:  
 

• Xcel’s certificate of need application will become substantially complete upon the filing 
of information on Xcel’s revised demand forecasts.   
 

• Proposals for projects to substitute for Xcel’s Black Dog Generating Plant proposal will 
be due July 1, 2011.   
 

• The Commission will use its informal review process to develop the record in this matter. 
 

II. Legal Background 
 
Statute authorizes Xcel to invite outside parties to propose means by which Xcel should meet its 
resource needs,2 and the Commission has established a process for Xcel to do so.3  Under this 
process, when Xcel identifies the need for substantial new sources of generation, Xcel solicits 
proposals for meeting the need.4   
 
Xcel may also propose its own plans for meeting the need and, where necessary, apply for a 
certificate of need from this Commission.5  A certificate of need is required by anyone seeking to 
increase generating capacity by 50 MW or more by building an electric power generating plant, 
or by modifying an existing plant.6   
 
Minnesota Rules Chapter 7849 sets forth the requirements for making an application for a 
certificate of need, as well as the ultimate criteria for demonstrating need. The Commission 
determines whether an application is substantially complete and may grant exemptions to filing 
requirements.  
 
Where material facts are in dispute, the Commission refers cases to the Office of Administrative 
Hearings for a contested case proceeding.7 Otherwise, the Commission may elect to address 
matters via informal proceedings.8  But in either event, the Commission convenes at least one 

                                                           
2 Minn. Stat. § 216B.2422. subd. 5. 
3 See generally In the Matter of Northern States Power Company d/b/a Xcel Energy's Application 

for Approval of its 2005 - 2019 Resource Plan, Docket No. E-002/RP-04-1752. 
4 Id. 
5 Minn. Stat. § 216B.243 
6 Minn. Stat. § 216B.2421, subd. 2(1); Minn. Rules, part 7849.0030. By statute, a certificate of 

need is required for new generation plant with a capacity of 50,000 kilowatts, which equals 50 MW. 
7 Minn. Rules, part 7829.1000. 
8 Minn. Rules, part 7829.1200. 
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hearing to obtain public opinion on the necessity of granting a certificate of need and designates 
an employee to facilitate citizen participation in the hearing process,9 and the Department 
prepares an environmental report.10   
 

III. Xcel’s Proposal 
 
Currently Xcel generates approximately 250 MW from the coal-fueled Units 3 and 4 at its Black 
Dog Generating Plant.  Xcel proposes to replace these units with a new 700 MW gas-fueled 
combined cycle generator to become operational in 2016.  Until the new plant is operational, 
Xcel proposes to continue operating Units 3 and 4 but to burn only natural gas rather than coal.  
Because these changes would increase the plant’s generating capacity by approximately 450 
MW, Xcel requires a certificate of need. 
 
Xcel argues that this proposal is the most cost-effective way to address the dual problems of 
aging infrastructure and growing demand.  Xcel emphasizes that this proposal would make use 
of an existing generator site, located on a 35 acre parcel buffered within an approximately 1900 
acre area owned by Xcel. Even the necessary transmission lines would be built on Xcel’s 
property.   
 
Xcel’s application also includes a forecast of customer demand, and a plan for soliciting 
alternative proposals for addressing Xcel’s needs.  Xcel proposes that project developers submit 
their proposals by June 1, 2011.  And Xcel proposes that if the Commission receives one or more 
alternative proposals, the Commission would refer this matter for a contested case proceeding. 
 

IV. Party Comments 
 
The City of Burnsville raised concerns regarding flood plain laws, changes in the location of the 
plant’s entrance, a proposed trail adjoining the plant, storm sewer fees, building permits, and the 
project’s consequences for people beyond the plant generally.   
 
The Department reviewed the application to determine whether it fulfills the requirements of 
Minn. Rules, Chap. 7849.  The Department identified additional information required to make 
the application complete, and recommended that the Commission accept the application as 
complete when Xcel supplemented the record.  Xcel subsequently provided the requested 
information.   
 
The Department states that it has identified no disputes as to the material facts alleged in Xcel’s 
application, and does not expect any such disputes to develop.  Thus the Department does not 
recommend that the Commission initiate a formal contested case proceeding in this docket unless 
some other party raises issues of material fact.   
  

                                                           
9 Minn. Stat. § 216B.243, subd. 4; Minn. Rules, part 7829.2500, subp. 9. 
10 Minn. Rules, part 7849.1400. 
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V. Commission Action 
 
A. Concerns of the City of Burnsville 

 
The substantive concerns raised by the City of Burnsville do not pertain to the procedural 
questions currently before the Commission.  Consequently the Commission will not address 
them at this time. 
 

B. Application Completeness 
 
The Commission has examined the record and finds that Xcel has complied with the filing 
requirements of Minn. Rules, Chap. 7849.  However, changes in Xcel’s demand forecast could 
have an impact on the need for, the size of, or the timing of the proposed project.  The 
Commission therefore finds that Xcel’s application will become substantially complete when 
Xcel files information regarding its new demand forecast.   
 
The Commission’s finding regarding the completeness of Xcel’s application implies no 
judgment on the merits of the application. The Commission will address those merits at a later 
stage of these proceedings. 
 

C. Notice to Alternative Providers 
 
The Commission has reviewed Xcel’s plan for soliciting alternative proposals from other 
potential suppliers, and finds the plan sufficient.  However, the Commission is concerned that a 
June 1, 2011 deadline may not provide these suppliers with sufficient time in which to prepare 
alternative proposals.  Consequently the Commission approves the proposed notice plan as 
modified to set July 1, 2011, as the date for suppliers to file their proposals.   
 

D. Process for Reviewing the Merits 
 
The Commission has the discretion to evaluate certificate of need requests using either contested 
case proceedings or an informal notice and comment process.11

  The informal process is a less 
formalized method of developing the record and provides an opportunity for the identification of 
contested issues, which would shape the scope of contested case proceedings, should they later 
be determined to be necessary.   
 
No person has alleged that there are contested material facts for which a contested case 
proceeding is needed.  No person has requested a contested case proceeding.  There are no other 
factors pointing to a need for contested case proceedings.  The Commission will therefore 
authorize staff to develop the record and prepare this case for Commission action without 
contested case proceedings under Minn. Stat. §§ 14.57 et seq.  
  

                                                           
11 Minn. Rules, part 7829.1200. 
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Staff will manage the development of the case record by establishing necessary comment periods 
and ensuring compliance with statutory requirements such as the holding of one or more public 
hearings. 
 
Under the informal review process, the Commission asks the Office of Administrative Hearings 
(OAH) to hold at least one public hearing, scheduled in conjunction with Commission staff.  The 
Commission will also take the steps listed below to ensure adequate development of the record: 
 

• Ask the Department to continue studying issues and to indicate during the hearing 
process its position on the reasonableness of granting a certificate of need for the project. 

 
• Require Xcel to facilitate in every reasonable way the Department’s continuing 

examination of the issues. 
 

• Direct Xcel to place a compact disc (CD) or hard copy of the application for review in a 
government center and/or public library in the vicinity of the project. 
 

• Direct Commission staff to work with the OAH’s administrative law judge and the 
Department’s staff in selecting suitable locations for a public hearing on the application. 
 

• Direct Xcel to work with the staff of the Commission and the Department to arrange for 
1) visible display ads providing notice of the hearings, 2) publication of the ads in 
newspapers of general circulation at least ten days prior to the hearings, and 3) proof that 
the selected newspapers published the ads.  

 
Finally, the Commission will designate Bret Eknes, Facilities Planner, to facilitate and 
coordinate public participation in this proceeding as required by law.12 He may be reached by 
telephone at (651) 201-2236, by fax at (651) 297-7073, and by email at bret.eknes@state.mn.us. 
The mailing address is 121 7th Place East, Suite 350, St. Paul, Minnesota 55101-2147. 
 
 

ORDER 
 

1. The Commission finds that Xcel’s certificate of need application is substantially 
complete upon the date Xcel files information on its revised demand forecasts.   

 
2. Xcel shall implement its notice plan soliciting developers to propose by July 1, 2011, 

alternative projects for meeting Xcel’s need for new generation.   
 

3. The Commission authorizes use of the informal review process, described above, to 
develop the record. 

  

                                                           
12 Minn. Stat. § 216B.243, subd. 4. 
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4. This Order shall become effective immediately. 
 
 BY ORDER OF THE COMMISSION 
  
 
 
 
 Burl W. Haar 
 Executive Secretary 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
This document can be made available in alternative formats (i.e., large print or audio tape) by 
calling 651.201.2202 (voice). Persons with hearing or speech disabilities may call us through 
Minnesota Relay at 1.800.627.3529 or by dialing 711. 
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