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New Ulm Wind project

From: lafayetteexcavating@hotmail.com
Sent. Wed 7/29/09 8:.09 PM
Ta:  larry.hartman@state.mn.us

PUC Docket E282/WS-09-178

Attn: Larry Hartman

1 know you have received much information te date concerning this project history. I do feel no one can get
the true facts of the project unless you can talk to the 3 landowners that signed the leases under threat. Can
they be subpoenaed to talk without threat of retaliation by the NUPUC?

They still will not talk for fear of lawsuits. When they signed the leases, they were told to keep their mouths
shut & to tell their neighbors to keep their mouths shut also. It's very sad these people feel they cannot
express how they feel about the project. That should be their 1st amendment right of freedom of speech. The
Anti SLAPP laws of MN state they should in fact be able to speak at a public meeting, but they have been told
they are not to speak. They should be able to tell their side of the story how the iease negotiations were done
also. That's another conflicting conversation. the negotiator for the land owners, Earl Cummings, also came
around asking to buy wind rights in April. Was he then working for New Uim PUC? Is that another conflict of
interest. He could have been trying to buy the wind rights cheap and selt to NUPUC for more money too? Or
did NUPUC set it up for him to contact the farmers. Most people hung up on him or threw him out after
listening to his crap about losing their land.

Unless you have fived around the New Ulm area you can't understand the dynamics of the New Uim City
government. I attended a Nicollet County Commissioners meeting when the permitting was to be done
through the county. When commissioner Judy Hanson asked the NUPUC about the future plans of the project,
the City Attorney told her that "they can't be released at this time". Again later she asked more specifically "If I
was a citizen of New Ulm and wanted to see the future plans of this project, could I see them?” Again she was
told "we can't release that information at this time." Isn't that public record. and in a meeting concerning the
project, should they give that information if the commissioners request it? Is it a vioiation of the open meeting
iaw to refuse to give cut information requested that should be public in this case?

Has the NUPUC provided the information requested by the State Commissioners at the June 11th meeting?
Can we get a copy of those answers?? If they haven't sent the answers, is there a date set for a deadline to get
the answers? It took them over a month to give generic answers to the questions asked at the Listening
Season! That was the only public meeting when anyone could ask questions te the NUPUC about the project!
They didn't answer any at the meeting, so we have never been able to debate an issue, or present evidence or
documentation. They also have not ever given any evidence or documentation to support the things they say
are truell

One of the real questions is Why have they pushed this project so hard, what is the need, when they have had
resistance from the start? There are so many other options for them. When they tatked to some area residents
in 2007, that told them NO several ways, even giving them astronomical figures for what it would take to lease
or buy their land, they still didn't get it!l Those land owners have not been asked to negotiate wind rights
since that time in 2007. If you asked the surrounding ifandowners when was the last time NUPUC tried to lease
your wind rights, most would have to say 2007, and others would have to say they have never been

asked!l Even the New Uim Journal newspaper talked about negotiations, and stated that the prices the
landowners were asking, were not within the going rate for leasing land and wind rights!! Didn't they
understand when you want te get rid of someone you give them prices that are way out of linel!t

Concerning the need I've enclosed several articles from the Journal, where they state info about the sale of
MWs from their boiters #4 & #7.1 can't understand the need to continue this process when they have a
surplus of MWs produced they can sell, and they have a {orig way to go to get the wind rights and
transmission line they need to complete the project!!
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New Ulm now even have a wind development in their own county, that they certainly could become a part of,
the Morgan Wind project.

They don't have the wind rights needed and I do understand that they can have the project permitted without
them. They also can have the project permitted without any permission to hook up to transmission lines. If
they decide to build their own transmission lines, do you regulate that process?? If not who does? If all these
factors need to come together for the project to go ahead, at what step do you set a date that all these
factors have to be met for the project tc continue??

Recently several farmers tatked to a city council member from New Ulm. He was not aware that they planned
to use eminent domain to obtain the wind rights. Since this is a precedent setting case, because this is the first
time a municipality is doing the permitiing for a wind project, and other cities are watching the process, how
important do you think it is to figure out now, if New Uim can use eminent domain to obtain the wind rights
they need? Who decides whether they can use eminent domain to obtain the wind rights? That's never been
done before either!! If it can be done, doesn't that open up a whole new process for cities to not even
negotiate wind rights, just eminent domain the property that's needed??? Then any project with any wind
developer might just want to forget about paying for wind rights and just eminent domain the whole
project!l! Since this is a precedent setting case, can the permitting process continue as usual, or shouid this be
decided first?

Wil a timeline be set for them to obtain the wind rights and easements need for the project to continue?
They don't have the easement needed to get to the 2 sites now either! If they don't obtain any more wind
rights or easements by a certain time, do they have to shrink the project to fit the wind rights? Then will the
county ordinance that has passed the Planning & Zoning board come into play? Or are you going to take a
look at it and see if you will take the new ordinance rules into consideration?

There are several businesses with cattle within the 1/2 mile radius of the 2 turbine sites. One is a diary farm
that supports 2 families in their milk production business. It is located south east of the 2 sites. The

Wiison's have never been approached or cailed by the NUPUC to tatk about wind rights or issues haven't to
do with the dairy business. If you know anything about mitk production, you know that the cows cannot be
under stress, or production of milk will drop. Cows need a specific number of hours of rest, off their feet, or
mitk production also drops. What assurance do we have that 2 turbines located that close, and also upwind
from the predominating wind side from the dairy, are not going to cause drop in milk production? Noise,
Thumping, whooshing, low frequency sound, with sensitive cattle, sounds like a formula for stress and lower
mitk production to me!! Can you eminent domain to destroy another business, because a PUC wants to take
away land next door to a family dairy business? That's another reason for larger setbacks, to protect a way of
fife in the country. Dairy farming takes commitment to your livestock and if they are stressed, these family
farmers will be too!

I feel the setbacks should be greater because of sound issues. I'm sending a couple documents to support the
1/2 mile setback, and sound info from George Kamperman and Rick James. You already have the White Paper,
and will have to decide what you're going to do with that info!! There is still much to be learned when it
comes to sound and noise, and health effects involving wind turbines. I feei cur rights should be protected
when we don't wish to participate in a project. No one knows ahead of time whether they wili be effected by
the noise or flicker. If you are the one that can't sleep, or can feel the fow frequency sound, or end up having
health issues because of the turbines being too close, then it's too late. Is the state willing to shut down the
turbines if they find out there are problems with sound? Can that be a stipulation when granting a permit to
New Uim? We need some kind of protection in place because New Ulm isn't going to do anything to correct a
problem, uniess someone makes them do it!!

When NUPUC was going 1o be permitted through the county, several petitions were done. Many county
residents from all over the county, and organizations endorsed and signed the one for 5000 ft. setback. When
our new county ordinance is in place will you care/ Will it make a difference at all what citizens of our county
want for setbacks??My question is: If someone doesn't want to participate in hosting a turbine on their fand,
and have said no repeatedly, how can a city from ancther county be able to take away your right to live on
your land peacefuily and law abiding, without threats!!! Isn't this still America?? Thank you for listening.
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Iwould like answers to the questions presented here concerning the New Ulm Wind Project. I feel the NUPUC
hasn't been forthcoming with answers so far, so hope the commissioners can make them be accountable for
answering any guestions we have brought up that you feel are pertinent to this case!! They have acted like a
Bully in the past, for many years, so don't be fooled by them. We know them better than you doll If you need
further documentation, just ask.

Sincerely,
Nancy Reinh;n
63259-388th Lane

New Ulm, MN. 56073
507-358-1965 work 507-228-8902
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Landowners plan to oppose wind farm
By RON LARSEN — Journal Staff Writer

POSTED: August 31, 2008

NEW ULM - A group of landowners in southwestern
Nicollet County signaled Friday in a letter to the
editor of The Journal that they are going to oppose
New Ulm Public Utilities Commission's efforts to
establish a wind generation farm in their area.

The 12 landowners said they would attend a hearing
on NUPUC's application to install an anemometer
near one of the proposed wind turbine sites on
property owned by Sharon Hacker in Lafayette
Township about 5 miles northwest of Klossner.

"We will voice our many concerns and unanswered
questions at the Planning and Zoning meeting in St.
Peter on Monday, September 15," they wrote.

"We are not opposed to wind energy and, in fact,
think that‘ wind energy is a top choice for electric Graphic provided by NUPUC
power going green into the future. However, there
are places much better suited than this area for
wind turbines,” they continued.

Five wind turbine sites have been laid out
on the 237 acres being leased by the New |.
Ulm Public Utilities Commission from

"We, the surrounding landowners, including the three property owners in Lafayette |
three landowners who have signed the leases with Township, The red circles are proposed
the New Ulm PUC have opposed this project from turbine sites.
the start.”

Although the wind turbine generation farm itseif isn't a subject of the meeting, individuals who are
opposed to the entire project aren't being discouraged from attending, said Mandy Landkamaer, Nicollet
County’s Environmental Services director.

"What is happening is they [NUPUC] have made application for a meteorological tower [for an
anemometer to measure and record wind speed]. We, of course, have had a couple phone calls regarding
that the tower is all that is going to be on there, but they're stifl going to come and voice their concerns,"”
Landkamer said.

“The only thing that is going to take place is that the Planning and Zoning is going to make a
recommendation based on the meteorological tower application. No wind turbine.”

The installation of the anemometer simply is the first step in verifying the wind potential for the wind
energy farm site, Utility Planning and Development Engineer Pat Wrase said.

hitp://www.nujournal.com/page/content.detail/id/5026 19.html ?showlayout=0 6/29/2009
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In this case, NUPUC wants to place a tower with an anemometer on it near one of the proposed turbine
sites on the Hacker property to develop a track record, so to speak, for a turbine site before it's installed.

"What we have to do is place the tower about 1,000 feet away from where the turbine will be on the
prevailing wind side of it,” Wrase said, And, of course, the anemometer has to be up there measuring
wind speed at the same altitude as the turbine itself which is over 200 feet off the ground.

/' _Wrase said he was surprised to hear of the o osition, particularly including the three property owners
) who are leasing their land and wind rights to the NUPUC,

"None of them said anything, and they all signed the leases. One of them even sought us out about
leasing land even when we were just starting out looking,” Wrase said.

Ron Larsen can be reached at rlarsen@nujournal.com

Subscribe to The Journal
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Wind farm set in motion Wb

Leases OK'd for turbine sites

By RON LARSEN Journal Staff Writer

POSTED: August 27, 2008

NEW ULM - Like the pieces of a jigsaw puzzle, the elements needed to put together a_5-megawatt wind
energy farm northwest of New Ulm are all coming together for the New Uim Public Utfiities Commission.

Giant steps were taken at the NUPUC meeting Tuesday as the commission ‘approved the land and wind
easement leases with three landowners in southwestern Nicollet County to provide space for the wind
turbines needed to generate that amount of "green" energy.

In all, New Uim Public Utilities would be leasing a total of 237.03 acres just off Highway 7, about 5 miles
northwest of Klossner.

The 60 acres being leased from Brad and Diane Franta would provide space for two turbines while the 40
acres being leased from Roger Klossner will hold one. ’

In the case of landowner Sharon Hacker in which 137.03 acres will be leased, the commission authorized
an option to purchase an additional 5 acres that would serve as a "support” site for, in the very near
future, an anemometer to "pattern” the wind in the next two years or so.

The land also would serve as a possible site for other hardware and a substation, if needed, Director Gary
Gleisner said, in urging commissioners to support the purchase. As City Attorney Hugh Nierengarten
outlined the purchase, Hacker would be paid $500 a year until the option is exercised, "at which time
[Hacker would be paid] twice the fair market value of the property.”

- Then, the commission authorized the city manager to prepare requests for proposals, advertise for bids
% and set a bid opening date for wind turbine supply, equipment and delivery of the needed items for the
New Ulm Public Utilities Wind Energy Project.

As for the number of RFPs expected to be returned, "as we have mentioned before, there's quite a
demand for wind energy equipment,” Utility Planning and Development Engineer Pat Wrase said.

"We got responses back [from an initial contact] from about five suppliers, but we will be sending out
RFPs to seven or eight suppliers [including the five original respondents].” '

RFPs aiso would be sent out to any suppliers who have indicated they might have turbines on hand that
were ordered but not used, Wrase added.

_However, there was more good news for commissioners to consider. While the staffs of NUPUC and
Heartland Consumer Power District continue to work on final terms of a contract that calls for HCPD to
provide a block of 15 megawatts of power to NUPUC, Xcel Energy has prepared a draft contract for 25

megawatts of NUPU's existing combustion turbines' output over a five-year period that would have Xce! ‘
sy,

hitp://www.nujournal.com/page/content.detail/id/502570. htm1?showlayout=0 6/29/2009
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% Energy paying NUPUC $400,000 a year for a total of $2 million over the contract period.

* The end result is that NUPUC now finds itself In the enviable position of having unexpected revenue from
its combustion turbines, a likely b i el, a current provider, if Heartland doesn't come in with 3
satisfactory price for its block of 15 megawa

ts, and a possibility, however remote, of being able to pick -
up turbines that were ordered and not installed to speed development of its wind energy farm.

Subscribe to The Journal
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Wind Farm Project Overview
From the New Uim Public Utilities Commisslon

POSTED: September 24, 2608 l

Several recent articles in New Uim Journal, Mankato Free Press and the Lafayette Ledger have addressed
the New Ulm Wind Energy Project, a project of the New Ulm Public Utilities (PUC), This overview is
intended to putline the facts surrounding this propesed profect.

Reasons for the Project

1. Because of rising electrical ¢costs, the PUC conducted a study of alternative electric sources in 2006. ‘? ﬁrL*v,S
The PUC approved a long-term plan to address rising costs that included wind along with three other
sources of electricity. S

ey
2. The State of Minnesota enacted legislaticn in 2007 that increased the required amount of electricity k
produced from renewsble resources to 25 percent of total sales by the year 2025. jo\fo—rv\‘-

3. The PUC considered both purchasing wind energy from a third party and developing a PUC owned wind

farm. Based on the responses from such other wind power producers in early 2007, it was decided that 2 _&Q
New Ulm PUC owned wind project is less expensive than the alternatives and will help meet the Minnesota fr:‘h—-
renewable energy requirements. am—— —
-t
Locatlon of the Project g:
1. PUC staff analyzed Minnesota Department of Commerce Wind Maps for suitable sites throughout Brown Do WM” ¢ /

znd Nicoliet Counties.

MmTS0 S4° 1 S©
2. A Nicollet County project location was chosen because of its potential wind rescurce and the close -
’_-—-—._-

proximity to existing electrical transmissicn lines. 0_{,
3. The project’s locatien is alsc close to the Fort Ridgley Electrical Substation from which Mew Ulm uC

receives all of the electricity that is not produced by the PUC. M u‘ P

Project Communications with -[-}"DV\

Potential Turbine Site Landowners W&J?,M

1. Discussions with potential wind project site owners started in early 2007. Initiatly, PUC staff was
approached by one of the landowners who has now entered inte a lease agreement with the PUC, Sa' O W\
expressing his interest in the project. A number of landowners were approached to determing their & 7 4
interest in the project. /ﬂ,«—\fw l@-‘ky‘
2, The PUC chose to pursue lease discussions with thres landowners who were all receptive to the project, ' T‘"”/
but at costs well beyond industry standards, "rLJ/V\
V"’} aélo (ol E ’ ¢
3. The PUC secured appraisals of the potential wind sites to determine the appropriate jease payment. v "3 %L
|
. Based upon the appraisals, it was determined that the lease payments demanded by the property
o _.7],\
2}

wners coulé not be justified and were higher than the rents typically paid in wind project developments.
: trra s O e wa.7 ¢OJ’Q/

5. The property owners then had their paid consultant approach the PUC to pursue lease negotiations. An
initial lease agreement was cffered to the PUC by the landowners' consultant. Uitimately lease NO
agreements were negotiated with the property owners through their consuitant and attorney with

standard industry rates and terms. The property owners wilt be paid 2-3 percent of the estimated value of

the electricity generated on their property,

6. The fease gives the PUC three years to explore the sites to determing if they are in fact suftabie for W
placerment of wind turbines, ¢ ._M ‘ @W
7 JAt no time did the PUC tell the affected property owners or thelr representatives that it would USE the wmme Ou-V & Q

Co

wer of eminent domain to condemn their property. - wn I
hoes i+ Wy -

Communications with Nicoliet County Officials and Residents

1. PUC staff and its consultants have been in contact with Nicollet County staff regarding the wind project
since June of 2007,

2. Nicollet County has extensive regulations for wind power faciiities that recognize that there is 2
valuable resource for wind energy in the County.

3. The Nicollet County Environmentai Services Director and the Assistant Zoning Administrator provided a i .;:Y%bh lV‘ \LON! ‘0/{&&(23

x letter of gupport for the project when the PUC applied to the feceral government for Ciean Renewable

Energy Bonds (CREB's) far the project. The federal government approved the PUC's bond application. & M
‘114,(7 &\M,O\-— t %i;,a
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4. Leases were completed with the property owners in Jate August of 2008, Now that the leases are in
place, necessary permits from Nicollet County will be applied for according to the Nicellet County
ordinances.

5. Presently, the PUC is applying to Nicollet County for a permit solely to erect a test tower to determine
the actual wind resources available at the sites.

6. The PUC will be holding infermational project meetings with area landowners in the forthcoming
maonths,

Turbine Site Landowners opposed from the start and Gag Order?
e

1. The iandowners did not oppose the project from the start. The only real issues were price and terms,

2. There is no gag order in place an the fandowners that signed leases with the PUC. Language proposed
by the consultant for the property owners provides that the property owners will cooperate in securing ail
necessary permits and approvals. The PUC welcomed this offer and that provision remains in the leases.

Every Area Landowner :

Opposed to the project?
' /ﬂp..wue, Qunt Py ===

There are a number of area landowners who have signed the petition against the project. However, there “GTU'IA-:
rémain & number of project area residents whe have not signed the petition as well and whe support the M c(/ o ‘g,

effort. There are alse several additional fandowners in the area who have expressed a desire to make

their fand available for future turbine sites, should the need arise to expand upon the project. e
G\A(QQ d 4&— a | a‘a
Ultimate Size of the Project l
1. The ultimate size of this project is 5 turbine sites. (mf. el/W A”cﬁ
2. There is no design for a 30 Mega-Watt (MW) substation. VMTL‘L
re i ] g {MW) prﬂlj w kb\nr\ [ h/\'( i’y W
+rwe o —@-ws areon
Tax Standing b m‘ Jo
The PUC will pay all taxes that are lawfully assessed against it ¢ w 6) e’ E -

Impact of the Project

3. There are no plans to expand this wind project to 30MW,

There have been a number of Issues brought up regarding the impact of the project on adiacent
properties and questioning the proposed location of the project:

1. Impact on Adjacent Property/Density of Building Sites,
The project will be designed to meet the Nicollet County Wind Energy Conversion System (WFCS)

Crdinance, Through this ordinance Nicoliet County has already decided the protections that should be {
given neighboring preperty owners. l WJ
\.\I@'V:t hor

2. Brown vs, Nicoliet County/Wind Resource and Project Economics Pb{/

After extensive PUC research, the sites that appear to exhibit the best wind cenditions locally are in e WQU

southwestern Brown County near Comfrey and the selected site in Nicollet County. The Nicollet County

site is superior in economic terms and helps meet the PUC's goal of containing electrical costs for its ll_i- wée/
Conld Basily Poret
=] Yol

customers.
Good wind resources are not determined by political boundaries. Many Nicellet County residents work and "e,()('—

shop in New Ulm and wili benefit from this project. L.—V\‘W W g M\l’\, M ﬁ(fj
3. Food vs, Fuel ) W ‘ﬂ&,ﬂ" (39 Uﬂ*}'

Each turbine will reguire only about 0.5 acres to be removed from crop production including roads.
Therefore, with the average leased area being 40 acres, 1.25 percent of the iand s taken out of crop
production and farming continues to take place on the remaining 98.75 percent of the land.

A 20MW praject is currently being permitted in Sibley County located to the southwest of Winthrop,
approximately six miles north of the sites of the New Ulm wind project.

A listing of the numerous projects currently being permitted in areas of preductive farmland can be found '3;0\-‘6— u (}L\ 'Q/l'\#\i M
on the Minnesota Public Utilities Cemmission Website at: ‘I\j %a’
"7 & So ok
sJienergyFacil ate.mn, himi? {~ar—
searchSubJect Wmd+power&search5tatus openProjects oo\.e?wx"’“ w
Project Impacts - W CL‘O T C

Farming Bifficulties

There is sume inconvenience experienced by the farmers after turbine stzllation but the landowner is
compensated very well far this incoavenience. The landowners who have signed the lease agreements will
be compensated at a rate of approximately $6,400 per turbine per year or $12,800 per acre per year for
the land used for each turbine and actually remaved from farming.

http://www.nujournal.com/page/content.detail/id/502997.htmi?showlayout=0 6/29/2009
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Aerial Application of Pesticides

In order to accommedate aerial applications, the lease agreements require the wind turbines to be shut
down if an aerial application of pesticides is to occur. ‘!r

Indiscriminate Location of Towers

peter?

-
AJe W 1Y 4 - _}.(,c"h?ﬁ
The turbine sites were planned in order to take advantage of maximum site efevation and to meet the -~ -S
setback requirements of the Nicollet County Wind Energy Conversion System {WECS) ordinance.
\
Hezlth Cencerns g ,

PUC will be conducting analysis of all potential project impacts to insure that the turbines are within the
fimits required by Nicoilet County and the Minnesota Public Utilities Commission.

In Northfield, both St. Ofaf College and Carleton College have installed wind turbines on their campuses
with no negative impact on students or staff. Wind turbines, even in more densely popuiated areas, are
simply net a problem,

Summary of Project Benefits

The PUC sees Lhesa benefits for the project being carried out lecally, close to New Uim and in Nicollet
County:

Moderate power costs in New Ulm,

L
h
Achieve Minnesota renewable standards. ,‘L‘W\e 4 -l’p-S ac’ﬁ—a"'%

—

Loca! construction jobs during the building of the project.

Income stream for turbine site landowners of Nicollet County.

) Reduce carbon emissions and the burning of fossil fuels. —— ‘# L.[ CW\WM,'O Coar{ nJ_,‘B,th,w_c_Q
—————
sbsctetelumal Doty (02 & Carbon o el Turbieg
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PUC approves power pact with Heartland
By RON LARSEN Journal Staff Writer

\POSTED: January 13, 2009

NEW ULM - With their doubts erased, New Ulm Public Utilities commissioners voted unanimously Monday
night to enter into a 20-year agreement with Heartland Consumers Power District during which time, the
South Dakota-based utility is to provide a 15-MegaWatt block of electric powser.

Although the HCPD's president's planned trip to New Ulm Monday to provide assurances was scuttied by
the weather, a Power-Point presentation explained the nake-up of the organization, how Heartland
determines its rates and identification of its customers including those in Minnesota. That presentation -
answered the commissioners' questions and gave them insight into how the firm prices its power,
commissioners agreed during a discussion period.

Approval of the pact means that Heartland will begin delivering that block of power to NUPUC, starting
Jan. 1, 2010 and will continue to provide that amount of power to the utility until Dec. 31, 2025.

The contract provides for renewal at the end of the initial term for successive five-year periods uniess
terminated by either party.

The commissioners' first review of the proposed contract, during the commission's December 2008
meeting, bogged down over Heartfand's rate terminology.

"As described in the agreement, the W-2 rate will be equivalent to the W-1 rate (which is Heartland's rate
to provide full or supplemental requirerments power and energy), but without any of Heartland's costs to
provide generation reserves," John Knofczynski, Heartland's manager of engineering and operations,
wrote in a letter to Gary Gleisner, NUPU's director.

"At this point, the W-2 rate is known. The cost of the reserves (a fixed cost) will then be assigned to the
demand charge for the customers taking service under the W-1 rate {i.e., cost of reserves divided by the
total annual demand under the W-1 rate)," Knofczynski wrote.

That meant there would be about $10 difference between what NUPUC currently is paying Xcel Energy for
its power, NUPU's Planning and Development Engineer Patrick Wrase sald.

In other action, the commission authorized the purchase of a new Water Main Emergency Line
Tapping/Stopping Unit in the Water/Steam Department.

The commission voted to award the purchase to E Z Valve Technologies with its bid of $50,610.31,
including sales tax and shipping. The other bidder, HydraStop Company, was about $11,000 higher, and
that bid did not include sales tax and shipping. '

Ron Larsen can be reached at rlarsen@nujournal.com

http://www.nujournal.com/page/content.detail/id/504779.html?showlayout=0 6/29/2009




meters or 84% have been converied to the Automated Meter Reading system. Most of
the remaining meters (3,165) will be scheduled for installation during the fourth quarter
of 2009 and first quarter of 2010. ‘ :

- Final reviews were completed on the 2008 Annual report for the New Uim Public
Utilities. The report is scheduled for presentation to the City Council and Pubic Utilities
Commission on June 2™. The Assistant Finance Director-Utilities completed the set up
of the Gas Department on the MaintStar Work Order system. At this point, all
departments are using this system. -

PUC ENGINEERING ACTIVITIES
Long Term Power Project

Power Provider Contract

Heartland Consumer Power District (HCPD) staff is assisting NUPUC with daily
load projections and demand bids and settlements within the Midwest
Independent System Operator (MISO) market. HCPD is also assisting in
developing a transmission request for the delivery of WAPA hydropower to New
Ulm. '

- Existing Combustion Turbine's (CT'’s) |
:I : - NUPUC staff has developed a capacity sale to Xcel Energy for an additional -

19.2MW for July and August of 2009. This transaction will provide NUPUC with
additional revenue of $48,000 during 2009. The transaction is in addition to the 5-
year capacity sale of 25MW to begin on June 1, 2009 and run through May 31,
2014. NUPUC and Xcel have arrangements to account for the capacity
transactions within the MISO framework.

il .4 Conversion $ al/Bi ‘
The decision of the United States Environmental Protection Agency (USEPA)
regarding the Boiler No. 4 “Lefter of Applicability” (LOA) has not yet been
rendered. The LOA asks that the USEPA concur with our opinion that the Boiler
No. 4 improvements are routine type projects and thus will not require the Boller
No. 4 {o be permitted under New Source Review (NSR) rules.

A permit application being prepared for the MPCA under the scenario of reduced
improvernents to the Boiler No. 4 and a draft version was distributed for review to
the project team on May 19%. it is anticipated that the reduced project pemit
application will be submitted to the Minnesota Pollution Control Agency in late
May. :
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PUC acts on hoiler conversion '
B ' 1 ff Writer

POSTED: October 29, 2008 )

NEW ULM - The New Ulm Public Utitities Commission took a giant step forward Tuesday in converting
Boiter No. 4 from naturai gas to burning coal and other solid fuel by authorizing Sargent & Lundy to
prepare plans and specifications needed for the conversiorn.

That action followed the commission’s approval of an agreement with Northern States Power [division of -
% Xcel Energy] to_sell 25 megawatts of capacity from Combustion Turbine No. 7 to NSP for a five-year

eriod, starting June 1, 2009,

The contract with Sargent & Lundy anticipates paying the Chicago firm up to $1,895,000 "to conduct
detailed engineering including the preparation of plans and specifications for the conversion of Boiter No.
4 from natural gas to solid fuel,” according to Utility Planning and Development Engineer Pat Wrase.
e e I N

project with 'time use’ coal deliveries. This cost was estimated by Jansen Combustion and Boiler

"The estimated cost of the Boiler No. 4 improvements is estimated at $18,119,984 for the coal-only
% Technologies during the feasibility study conducted earlier this year," Wrase said.

Sargent & Lundy has estimated the engineering and design fees for its pottion of the project at
$1,645,000, and "it is estimated that Jansen's involvement would require an additional $250,000 of
engineering and design expenditures,” Wrase continued, '

"The total estimated fee for the engineering and design work associated with the Boiler No. 4
modifications is $1,895,000 or 11.68 percent of the estimated construction costs,” he said.

When Commissioner Norm Meilville wondered if the total fee might be a bit high, he was assured by Wrase
and Clty Manager Brian Gramentz that for a ohe-of-a-kind engineering project like this one, it was within
set limits,

It's not like road construction projects where the engineering Is much the same for each project,
Gramentz said.

"One of the four recommendations of the New Ulm Public Utility's long range power supply plan was to
% Jnaximize the economic benefit of the city's two combustion turbine generators through capacity sales.
This reserve - it's there for emergéncy purposes,” Wrase said.

=

"The confirmation agreement with NSP would sell 25MW of our Combustion Turbine No. 7 capacity to
SP, [and] the agreement would provide NUFTOC §2;025,000 in revenue aver the 5-year term of the

agreement or $405,000 per year." . S

The commission also received copies of New Ulm Public Utllities' preliminary $42.2 million budget for
2009 and set Tuesday, Nov. 25, at 3 p.m. as the date for a detailed review of the preliminary budget in
the City Council chambers.

http://www.nujournal.com/page/content.detail/id/503620.htm] ?showlayout=0 6/29/2009
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'In noting that the budget anticipates operating income of $42,122,072 , which is bolstered by $1,153,321

in non-operating income to provide a net income over expenses of $1,062,278, "it's been very difficult to

maintain profitability with the flat sales," Director Gary Gleisner said.

That's why rate increases have been built into both the District Energy and Wastewater divisions, Gleisner
said.

The commission adopted a General Safety Rules Policy for the New Uirn Public Utilities Commission, which
Gramentz characterized as bringing all the various safety rules from various agencies into one bookiet.

1t also approved the Identity Theft Prevention Program (Red Flag Rule) policy, which is to be implemented
Nov. 1, 2008, and the Minnesota Water Agency Response Network (mnWarn) Mutual Aid Agreement
which now goes to the New Uim City Councll for adoption.

Ron Larsen can be reached at rlarsen@nujournal.com

Subscribe to The Journal
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Boiler update may cost $5 million less than planned
Savings wouid be in not installing some advanced poliution control equipment

By Ron Lars Writer
: FOSTED: June 24, 2009 )

NEW ULM - A ruling from the U.S. Environmental Protection Agency on whether the modifications needed
to convert Boiler No. 4 to burn coal and bio-fuel instead of natural gas can be considerad "routine
maintenance, repair and replacement should be imminent," Planning and Development Engineer Pat
Wrase told the New Ulm Public Utilities Commission Tuesday.

"Examination of the existing permit for the Boiler No. 4 has found that if major modifications are not
implemented and the boiler is modified minimally in order to simply repair iterns that have suffered from
deferred maintenance, it may be possible to meet emissions regulations for the [Powder River Basin] coal
utilization project with only the instaliation of a baghouse for the removal of particulate matter," Wrase
reported.

"This minor work would be considered 'routine maintenance, repair and replacement,” he said.

Conseguently, the initial estimate of the capital cost reduction for the project - If the reduced permitting

strategy is accepted - is approximately §5 miilion, Wrase said. —

As Director Gary Gleisner noted, the savings would be in not having to install some of the advanced
pollution control equipment.

The commission also adopted an appendix to the City of New Uim/Public Utilities Commission Personnel
Policy Manual that is titled "Appendix N Driver's License Retention Policy,”

Basically, the policy outlines the potential punishment for a PUC employee whose job requires that the
employee needs a driver's license to perform assigned duties will be in for if that employee’'s license s
suspended for any reason.

"The issue is that they get one shot, but if it happens a second time, they're out," City Mahager Brian
Gramentz told the commission, .

As the utllity nears the mid-point of its fiscal year, the utility's net margin through five months trails the
net margin in 2008 by $32,268. However, the net margin after in lieu of taxes this year, $891,975, is
nearly $30,000 ahead of budget, as was last year's net margin of $924,243.

Ron Larsen can be reached at rlarsen@nujournal.com ’rk C&r\ ‘&’P (, Gnn_ M@ ‘iL'D
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Firm seeks wind project near Morgan Bmw-»\ QD,

Turbines would be in Eden Township

By Fritz Busch Journal Staff Writer

POSTED: June 24, 2009

21-turbine, 31.5 megawatt Large Wind Energy Conversion System (LWECS) southeast of Morgan in

NEW ULM - Brown County Commissioners learned Tuesday that a Minneapolis-based firm wants to build a
_ Brown and Redwood counties.

With construction and project commissioning planned for this year, Morgan Wind seeks expeditious review
and issuance of a site permit, according to a letter addressed to the Minnesota Public Utilities
Commmission, dated May 22, 2009, signed by Jeff Wright.

Brown County Administrator Chuck Enter said 1,200-foot residential setbacks are part of the project that
includes 10,880 acres (17 square miles).

Enter said he would keep commissioners advised on when the Minnesota PUC would hoid a hearing on the
wind project,

Project site elevation ranges from 1,001-1,056 feet above sea level, between State Highway 68 and
County Highway 30 in Eden Township, Brown County and Morgan Township, Redwood County.

Most of the turbines would be located north and northwest of Evan in Brown County.

County commissioners approved a resolution to support a smali-scale wind project by a 5-0 vote on April
4, 2006. )

In other action, commissioners approved:

Arevised Home Health Aide and Homemaker Service Policy, according to state requirements, supervising
once every 6 months instead of every 3 months. '

In her report, Brown County Public Health Director Karen Moritz said $6,000-$8,000 in federal stimulus
money will be available in 2010 for focal public vaccine distribution, Services may include H1N1 Novel
Influenza Virus vaccine.

Moritz said most people with the HIN1 flu are aged 5-30. Very few people older than 50 have the virus,
she added.

$925,000 for Brown County Family Services and Probation out-of-home placements.

$7,048.98 under state contract with General Office Products Company to buy furniture for the Energy
Assistance Program office in the Family Services building. :

hitp://www.nujournal.com/page/content.detail/id/507777.htmi?showlayout=0 6/29/2009
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Set aside deciding how many years to allow a tax abatement for Charles Henle, Milford Township. due to
an incomplete application. It was determined that his deeded acres were about 13 acres less than what
was recorded in the Brown County Recorders Office.

The purchase of software upgrades and a three-year maintenance contract for the Sentinel 911 Cali-Taker
System. The 911 fund will cover the three-year cost of $22,763.33. -

Participation in the PERA Phased Retirement Option (PRO) from June 16, 2009 to June 30, 2011 and
consider PRO requests on'a case-by-case basis, :

2009 legislation allowed Coordinated and Basic members age 62 and older the option to begin receiving a-
PERA pension without formally resigning. Employees seeking PRO must agree to substantially reduce
working hours,

(Fritz Busch can be e-mailed at fbusch@nujournal.com}.

Subscribe to The Joumnal
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The permit application was formally submitted to the Minnesota Public
Utilities Commission (MnPUC) through the eDockets system on May 57. -
The project was submitted with a request for an exception to the MnPUC
guidelines with respect to wind rights requirements. The MnPUC has 30
days to either accept or reject the application. in addition, MISO has
determined that the New Ulm Wind Project cannot connect to- the existing
transmission system without first taking part in a regional planning study
that would determine upgrades to the transmission system necessary to
accommodate the project. The transmission consultants believe that this
—)(‘process would take from three to five years {o develop an interconnection
agreement. In order to keep the project on a more reasonabie
development schedule, a transmission permit has been applied for with
Nicollet County. This self build option would allow for the energy from the
. system to feed directly into the New Ulm distribution system.
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iC Ollet C Ount Department of Public Works
Highways and Parks
MINNESOTA Drainage Systems and Agricultural Inspection

' Seth M. Groenwood, P.E.
Public Works Director/Highway Engineer

A

Serving Cltizens gince 1853

May 27, 2009

Patrick Wrase, P.E.

Utilities Planning and Development Engineer
New Ulm Public Utilities

310 First North Street

New Ulm, MN 356073

RE: Application for Utility Permit on County Right of Way to Construct a 34.5 kv
Transmission Line

This letter is in regards to your letter dated May 12, 2009 concerning submission of an
“Application for Utility Permif on County Right of Way” to construct a 34.5 kV transmission

line.
On September 23, 2008, the Nicollet County Board of Commissioners adopied a one year
moratorium on the approval of Wind Energy Conversion Systems (WECS). A WECS is
defined as;
An electrical gencrating facility comprised of one or more wind turbines and accessory
facilities, including but not limited o power lines, transformers, substations, and

metrological towers thet operate by converting the kinetic energy of wind into electrical
energy. The energy may be used on-site or distributed into the electrical grid.

It 1s also the policy of the Minnesota Departinent of Commerce to require the environmental
teview process be complete prior to the issuance of local permits. Currently, this process has

not been completed.

Therefore your request for the “Application for Utility Permit on County Highway Right of
Way” has been administratively denied.

Sincerely,

77

Seth Greenwoeod, P.IE.

Public Works Department
1700 Sunrise Drive, P.O. Box 518, St. Peter, MN 56082
Telephane 507-831-6800 or 507-931-1760 — Fax 507-931-6978

sgreenwood@co. nicollet.rmn.us
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Minnesota - "Noise” Setbacks to Wind Turbines

As a layperson researching what Minnesota calls a: "Wind Energy Conversion System" (WECS)
or afso known as a Wind Turbine, there is one issue that always rears its ugly head, "Noise"”. T
found that Minnesota is one of the many states to specify maximum exposure levels of noise
to its citizens. The Minnesota Rules Chapter 7030 describes the limiting levels of sound
established on the basis of present knowfedge for the preservation of public health and
welfare. Within this article I will attempt to provide a logical trace of the sound limiting
requirements, along with some possible "delta” areas at the County Zoning Ordinance Levels
with regards to a WECS application.

March 28, 2007 in IW4

As a layperson researching what Minnesota calls a: "Wind Energy Conversion System" (WECS) or also
known as a Wind Turbine, there is one issue that always rears its ugly head, "Noise". I found that
Minnesota is one of the many states to specify maximum exposure fevels of noise to its citizens. The
Minnesota Rules Chapter 7030 describes the limiting levels of sound established on the basis of present
knowledge for the preservation of public health and welfare. Within this article I will attempt to provide a
logical trace of the sound limiting requirements, afong with some possible "defta” areas at the County
Zoning Ordinance Levels with regards to a WECS application.

MN Rule 7030 http://www.revisor.leg.state.mn.us/arule/7030/

There are two critical questions that need to be asked before a person can determine how this rule applies
to them:

1. What is the Land Use Activity at the location of the receiver (person)?
2. At what location is Human Activity nearest to the noise source?

MN Rule 7030.005 contains a listing of common day-to-day Land Use Activities. Simply go to the table and
find the best description of the Land Use Activity that supports your situation. Associated with each Land
Use Activity is a state assigned Noise Area Classifications or NAC. Remember, the NAC is predicated on the
Land Use Activity, I recommend this be further substantiated through Property Tax records, etc., if
questions should arise about the land classification.

MN Rule 7030.0060 identifies where sound measurements will be taken, it states; "Measurement of sound
must be made at or within the applicable NAC at the point of human activity which is nearest to the noise
source. All measurements shafl be made outdoors." This section within MN Rule 7030 is critical because it
makes a clear statement, Sound Measurements must be made "at” or "within® NAC and does not restrict or
specify, in any fashion, measurements to be made only at a specific location, i.e., Household Unit. Lastly,
human activity would include areas where there are obvious signs of outdoor activity indicating areas used
for living space (pools, playsets, patios, gardens, etc).

MN Modet Wind Ordinance vs MN Rule 7030
In 2005, there were two important state sponsored documents released:

1) The Minnesota Model Wind QOrdinance - 2005
http://www.cleanenergyresourceteams.org/pdf/Model%20Wind%200rdinance%20w%20explanation.pdf

2) The Companion Document to the Minnesota Model Wind Qrdinance - 2005
http: //www.cleanenergyresourceteams.org/pdf/FINAL%20WIND%200RD%20COMP%20DOC. pdf

Both documents are avaitable on the internet via the embedded links. The MN Mode! Wind Ordinance is

http://www.windaction.org/opinions/8677 ?theme=print 272612009
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simply a listing of black & white requirements and the Companion Document provides the reader insight
and explanation as to how the governing group derived those black & white requirements.

I will provide an overview of two excerpts addressing "Noise" as found in the Companion Document to the
Minnesota Model Wind Ordinance. I believe these excerpts as interpreted within that document may have
consequences during implemented at local Zoning Ordinances levels,

Excerpt # 1 - Page 13; "The noise standard established in Minnesota rules for a residence is 50 decibels at
night."

The excerpt above is in conflict with MN Rules 7030.00040 subpart 2. The use of "residence” is not
contained within any NAC, the proper statement should have made reference to NAC #1 and not a
"residence”. The statement of "50 decibels at night" is also incorrect for a NAC # 1, the rules states it
cannot exceed 50dB more than 50% of the time during nighttime hours.

Excerpt # 2 - Page 17; "Noise impacts are mitigated with distance. Examination of several Environmental
Quality Board wind energy conversion system site permit dockets shows that a 750 foot setback from
residents is generally adequate to address noise issues, based on compliance with Minnesota Pollution
Control Agency noise standards outlined in Minnesota Rules 7030."

The excerpt above with the reference to "residents” is in conflict to MN Rule 7030.00060; "Measurement of
sound must be made at or within the applicable NAC at the point of human activity which is nearest to the
noise source. All measurements shall be made outdoors.” The use of the word "residents” implies a
measurement restriction to the outside of a structural location.

The "fixed" 750 foot for a "House" appears in the Minnesota Model Wind Ordinance of 2005, Section 3A-
Commercial WECS, subsection (i) Setback to "Homes", again a fixed distance in conflict to MN Rule
7030.0060.

In closing, MN Rules Chapter 7030 was designed to protect citizens from "Noise" levels that exceed the
stated levels based on the NAC. The standards within MN Rules 7030 are consistent with speech, sleep,
annoyance, and hearing conservation requirements for receivers (people) within areas grouped according
to land activities by the Noise Area Classification.

If you suspect your local Zoning Ordinance does not support MN Rules 7030, refer the Zoning Board to the
following:

MN Rules 7030.0030 - No person may violate the standards established in part 7030.0040, unless
exempted by Minnesota Statutes, section 116.07, subdivision 2a. Any municipality having authority to
regulate land use shall take all reasonable measures within its jurisdiction to prevent the establishment of
land use activities fisted in noise area classification (NAC) 1, 2, or 3 in any location where the standards
established in part 7030.0040 will be violated immediately upon establishment of the land use.

Web link: Scott Riddlemoser, Balaton"
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ftem no.: 964106.R00 Date: 2007-08-29

Issued by: Technology Mechanical Operating and Maintenance Manual Ciass: Ii
Type: MAN Contents Page 4 of 4

4 . Contents - lonl
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Issued by: Technology Safety Regulations for Operators and Technicians Class: Il
Typs: MAN Va0 — 3.0MW/NV100 — 2.75MW Page 3 of 32

1. Introduction

A turbine connected to the grid implies certain elements of danger if it is handled without exercising
proper caution,

For safety reasons, at least two persons have to be present during a work procedure.

The work must be properly carried out in accordance with this manual and other related manuals.
This implies, among other things that personnel must be instructed in and familiar with relevant parts
of this manual.

Furthermore, personnel must be familiar with the contents of the “Substances and Materials”
reguiations.

Caution must especially be exerted in situations where measurement and work is done in junction
boxes that can be connected to power.

Consequently the following safety regulations must be observed.

2.  Stay and Traffic by the Turbine

Do not §M_mmw (1300ft) from the turbine unless it is necessary. If you have to
inspect an operating turbine from e ground, do not stay under the rotor plane but observe the rofor
from the front, T

Make sure that children do not stay by or play nearby the turbine. if necessary, fence the foundation.
The access door to the turbine must be locked in order to prevent unauthorised persons from

stopping or damaging the turbine due to mal-operation of the controlier.

3. Address and Phone Number of the
Turbine

Note the address and the access road of the turbine in case an emergency situation should arise. The
address of the turbine can often be found in the service reports in the ring binders next to the ground
controller. Find the phone number of the local life-saving service.

Vestas Wind Systems A/S - Alsvej 21 - 8900 Randers - Denmark - www.vestas.com




Wind Power in the United States: Technology, Economic, and Policy Issues

Report prepared for Members and Committees of Congress
June 20, 2008 -

X CONGRESSIONAL RESEARCH SERVICE

Page 32:

All wind turbines produce mechanical and aeradynamic noise. Noise is thus a siting criterion for regulatory
DUrposes.

Early wind turbine models were often loud, especially downwind versions (blades behind the generator).
Newer models are designed to minimize noise.

-~ Like visual aesthetics, wind turbine noise is often a matter of individual preferences and
tolerances. For residences over 1 kilometer (0.6 miles) from a wind turbine, noise is generally
not an issue. —

Shadow flicker, also know as shadow casting or blinking, is defined as alternating changes in light
intensity caused by the moving blades casting shadows on the ground or obijects.

No flicker shadow will be cast when the sun is obscured by clouds or when the turbine is not rotating. This
phenomenon can be annoying for residents who live very close to turbines.

Computer simulations can help project developers position turbines so that flicker does not
interfere with nearby residences. Shadow flicker generally does not affect residences located
10 rotor diameters or more (about 0.5 miles) from the turbine, except possibly early in the
morning or late in the evening when shadows are fong.

Jeffrey Logan and Stan Mark Kaplan
Specialists in Energy Policy
Resources, Science, and Industry Division

hitp://opencrs.com/document/RL34545

NOTE: American taxpayers spend nearly $100 million a year to fund the Congressional Research Service,
a "think tank" that provides reports to¢ members of Congress on a variety of topics relevant to current

political events. We paid for this study. Why is it not being taken seriously?

http://by115w.bay115 .mail.live.com/mail/PrintShell.aspx ?type=message&cpids=33b5dasf-...  6/8/2009
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THE “HOW TO” GUIDE
TO

CRITERIA FOR SITING WIND TURBINES
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"A subset of society should not be forced to bear the cost of a benefit for the larger society." !

Introduction

One of the founding principles in the United States is encapsulated in the quote above. Today in
a significant number of rural communities residents believe this principle is under challenge by
the current push for renewable energy sources, especially those related to industrial-scale wind
turbines (WTi). The U.S. is a latecomer to the wide spread use of wind turbines as an integral

- part of the electrical utility system. The construction of large WTi projects in the US. is a
relaf:ively recent phenomenon, with most of the projects occurring after 2002. Other countries,
especially in Europe and the UK., have been using wind energy systems since the early 1990’s
and in some cases even earlier. Wind energy in those countries where WTi locations are
optimum for production of electricity, produce a substantial amount of electricity for internal
use or export. These early projects were often installations of wind furbines with less than 1
MWatt generation capacity and with hub heights under 200 feet. Now, many of these early
wind energy projects are near the end of their life cycle and are being replaced with the larger
industrial grade WTi unit with capacities of 1.5MWatts to 3 or more MWatts, The concepts and
recommendations of this article may be applicable outside the U.S. as older wind farms are
upgraded to the larger 1.5 MWatt and larger WTi.

If one listens to the people who see industrial wind turbines as the answer to the energy
concerns in the U.S. one would think that the wind turbines are perfectly compatible with rural
communities. Our State and Federal Governments and their agencies make the same claims
about compatibility. Some States have established guidelines and direct local county and
township governments to adopt these draft ordinances for their own use.

! George S. Hawkins, Esq., “One Page Takings Summary: U.S Constitution and Local Land Use,”
Stony Brook-Millstone Watershed Association

“...[NJor shall private property be taken for public use, without just compensation.”

Fifth Amendment, US Constitution.
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On the other hand, if one listens to the various community action groups that have been
organized in almost every community where WTi projects have been announced the situation is
just the opposite. The members of those groups believe there is ample reason to challenge
criferia set in the State Draft Ordinances and actively petition their local governments to adopt
stricter guidelines. To them, WTi will cause excessive noise at or in their homes. Other CONCErns
include vibration and potential health risks to the community. Those who live the closest to the
WTi host sites feel they are asked to bear the largest share of the burdens and risks of living near
the industrial wind turbine project.

Who is correct? How does one know who to believe? Indeed, does anyone know the whole
truth?

When faced with a new situation it is often worthwhile to see if one can learn from the
experiences of the ‘early adopters.’ In the UK, for example, there are currently about 133
operating WTi developments. Many of these have been operational for over 10 years. The
Acoustic Ecology Institute (AEI) cites one study conducted for the British government in its AEI
Special Report titled: “Wind Energy Noise Impacts®” that found only about 20% of wind farms
tend to generate noise complaints, Another study done for the British government by the
consulting firm Hayes, McKensie® reported that only five (5) of 126 wind farms in the U.K.
reported problems with the phenomenon known as Aerodynamic Modulation (AM). Thus,
experience in the U. K. shows that not all WTi projects lead to community complaints. The
question posed by AEI to these findings in its report is: “What are the factors in those wind
farms that may be problematic, and how can we avoid replicating these situations
elsewhere?”

One might expect that the wind industry itself, given the European and U.K. experiences, would
have conducted extensive research using independent research institutions to answer this
question. The wind industry was aware of, or should have been aware of, the complaints of
noise and/or vibration from people living near the “20%" of the projects that are recognized as
having problems. Particularly considering there are more stringent noise limits in those
countries than are being promoted in the U.S. As discussed later, the wind industry is aware of
and follows criteria limiting the WTi to .s;+5 dBA limits in some countries or the fixed limits of
not-to-exceed 30-40 dBA at night in rural and residential areas of Germany.

A serious question is asked and it deserves a serious answer. Answers based on independent
and peer reviewed studies are sought by the committee charged with fact finding. But, the
industry response is spurious and misleading. The answer does not address the question. [t
states that the turbines will be located so as to produce sound levels of 45 dBA. The tone and
context imply that 45 dBA is fully compatible with the quiet rural community where they plan to
host the WTi. No acknowledgement is made of the dramatic change that will occur for near-by
families when a WTi is producing 45 dBA outside their home with the potential for it being 24
hours a day, 7 days a week, and 365 days a year.

No mention is made of how the sounds from the WTi will raise evening and night time
background sound levels from existing background levels from the traditional range of 20 dBA
to 30 dBA up to 45 dBA once the wind project is operating on a regular basis. There is no
disclosure of the considerable low frequency content to the WTi sound; in fact, there are often

2 AFlisa 501(<)3 non-prefit organization based in $anta Fe, New Mexico, USA. The article is available at
http://www.acousticecology.arg/srwind.html

3 Study review available at; http://www.berr.gov.uk/files/file35592 pdf
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claims to the contrary. Yet, modern home construction techniques used for most wood frame
homes result in walls and roofs that cannot block WTi low frequencies from penetrating into the
interior,

But, from what information the industry has been willing to make public, it appears that none of
this prior experience has been applied to the projects in the U.S. Instead, what has been
observed of their actions in the U.S. shows WTi project developers and their supporters making
claims that wind turbines will not be a noise ‘problem’” to near-by residents. That the turbines
will be “as ‘quiet’ as a person talking outside the window” of the near-by homes or “no noisier
than a refrigerator...” are claims often heard. This ignores the question of just how many people
want someone talking outside their bedroom window all night long or wish to sleep with a
refrigerator alongside their bed?

A typical WTi developer’s response to a question raised by a community committee about noise
and health is the following:

Q: 19. what sound standards wil! EcoEnergy ensure that the turbines will be within, based on the setbacks EcoEnergy
plans to implement, and what scientific and peer reviewed data do you have to ensure and support there will be
no health and safety issues to persons within your sethacks?

Answer:  As mentioned, turbines are sited to have maximum sound level of 45dBA. These sound levels are well below
levels causing physical harm. Medical books on seund indicate sound fevels above 80-30dBA cause physical
{health) effects. The possible effectsto a person's health due to "annoyance” are impossible to study in a
scientific way, as these are often mostly psychosomatic, and are not caused by wind turbines as much as the
individuals obsession with a new item in their environment.

From EcoEnergy’s “Response to the Town of Union Health & Safety Research Questionnaire”
By Curt Bjurlin, M.S., Wes Slaymaker, P.E., Rick Gungel, P.E,, EcoEnergy, L.L.C., submitted to Town of Unfon, Wisconsin and Mr.
Kendall Schneider, on behalf of the Town of Unicn

There is no mention of the nighttime sound level recommendations set by the World Health
Organization (WHO) in their documents on Community Noise or their “Report on the third
meeting on night noise guidelines.” In those documents WHO recommends that sound levels
during nighttime and late evening hours should be less than 30 dBA during sleeping periods
to protect children's health. They noted that a child's autonomous nervous system is 10 to 15 dB
more sensitive to neise than adults. Even for adults, health effects are first noted in some studies
when the sound levels exceed 32 dBA Luax. These levels are 10-20 dBA lower than the sound
levels needed to cause awakening.

For sounds that contain a strong low frequency component, which is typical of wind turbines,
WHO says that the limits may need to be even lower than 30 dBA to avoid health risks. Further,
they recommend that the criteria use dBC frequency weighting instead of dBA for sources with
low frequency content. When sound levels are 45 dBA outside a home, the interior sound levels
must be less than 30 dBA in the sleeping areas to avoid sleep disturbance. This is because the
low frequency content of the WTi can penetrate the home’s walls and roof with very little low
frequency noise reduction. An example demonsirating how WTi sound is affected by walls and
windows is provided later in this document.

The wind turbine developers also fail to disclose that the International Standards Organization
(I50) in ISO 1996-1971 recommends 25 dBA as the maximum night-time limit for rurat
communities. As can be seen in the table below sound levels of 40 dBA and above are only
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approptiate in suburban communities during the day and urban communities during day and
night. There are no communities where 45 dBA is considered acceptable at night.

[ ISO 1996-1971 Recommendations for Community Noise Limits

District Type Daytime Limit Eve;rjtlnlgpl;‘:mlt ﬁi:—l—;?r:
Rural B 35dB l 308 | 2548
Suburban [ 40dB I 35dB I 30dB
[Urban residential | 4sds 1D 40dB [IEST
{Urban mixed ] 50dB [ 45db Ll 40dB }

Even more egregious, the wind industry makes claims like “These sound levels are well below levels
causing physical harn. Medical books on sound indicate sound levels above 80-90dBA cause physical
(health) effects.” First of all, concern about sound levels in the 80-90 dBA range is for hearing
health, (your ears) and not the health related issues of sleep disturbance and other causative
factors associated with prolonged exposure to low levels of noise. This type of response is a
non-answer. [tis a conscious attempt to mislead while giving the appearance of providing a
legitimate response.

Further, the statement: “The possible effects to a person's health due to "annoyance" are impossible to
study in a scientific way, as these are often mostly psychosomatic, and are not caused by wind turbines as
much as the individuals obsession with a new item in their environment” is both inaccurate and mis-
leading. Itignores the work of researchers like Drs. Fja Pedersen, Amanda Harry, Robin Phipps,
and the numerous medical research studies summarized in the work of Frey and Hadden to
name justa few. These studies, in addition to the work here in the 11.S, by Dr. Pierpont, belie the
claims of the wind industry. This ‘oversight’ of published studies is so blatant as to make some
interpret their claim of ‘no medical research’ as a conscious decision to not look for it. If they
looked they would find there are numerous studies by qualified medical researchers that
contradict their claim,

Compounding these unfounded and misleading claims to the questions raised by the
community’s committee members, wind industry advocates who have little or no medical
qualifications make statements outside of their area of competence. They label complaints of
health effects as ‘psychosomatic’ in a pejorative manner that implies the complaints can be
discounted because they are not really “medical” conditions. These responses cannot be
considered as based in fact. They ignore the work of many researchers, including health
organizations like WHO on the effect of sounds during nighttime hours that result in sleep
disturbance and other disorders that cause physical, not just psychological pathologies. 45 Many
people find it difficult to articulate what has changed. They know that something is different and
they may express it as feeling uncomfortable, uneasy, and sleepless or some other symptom.
Yet, they often cannot explain why this is happening.

* WHO European Centre for Environment and Health, Bonn Office, “Report on the third meeting on night
noise guidelines,” April 2005

®  According to Online Etymology Dictionary, Psychosomatic means: "pertaining to the relation between
mind and body," ... Applied from 1938 to physical disorders with psychological causes,”
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The attempt to make light of the well established physical effects of nighttime sounds from WTi
located too close to homes by labeling them as "psychosomatic’ is the only response the wind
industry offers to a question about real health risks. To many, the constant denial by the wind
industry and its promoters about health risks is a ‘red flag’ that something is amiss.

Industry representatives on State level governmental committees have worked to establish
sound limits and setbacks that are even more lenient. In Michigan, for example, the Governor's
State Task Force recommended in its “Siting Guidelines for Wind Energy Systems” that the
limits be set at 55 dBA or Lo +5 dBA, whichever is higher, In Wisconsin, the State Task Force has
recommended 50 dBA.

Who are on these Task Forces? When Wisconsin's Town of Union wind turbine committee made
an open records request to find out what scientific basis there was for the sound levels and
setbacks in the state's draft model ordinance it was revealed that no scientific or medical data
was used atall. Review of the meeting minutes provided under that request showed that the
limits had been set by Task Force members representing the wind industry, ¢

Why have State level committees and/or task forces drafted ordinances with upper limits of 50
dBA or higher instead of the much lower limits applied to similar projects in other countries?
Where do they find the support for claims that locating 400 foot tall WTi as close as 1000 feet (or
less) to non-participating properties will not create noise disturbances or other risks? How can
they make the claims in the face of a legacy of complaints from people living near existing wind
turbine developments? Why so close?” Whose interest is being served? 7

It is disappointing that the studies that are needed have not been done by the wind industry or
any of the other people eager to satisfy our federal and state government's unbridled enthusiasm
for wind energy. This type of work has been delegated by the wind industry and its supporters
to private individuals and researchers who are working to understand what differences in siting,
weather, and operational modes result in the ‘failures.” When people in a community complain
about an existing wind project doesn’t this create a serious public relations problem for the wind
industry? Why is there a sense of denial in its response to these situations?

The burden of the small percentage of failures is placed on the people who are being forced to
live with conditions they find annoying at best and intolerable at its worst. Many of these
people feel that they have had no part to the decisions that created these conditions. Often, they
were members of a citizen’s group that tried to forewarn their local government about the

¢ Lawton, Catharine M., Letter to Wisconsin's “ Guidelines and Model Ordinances Ad Hoc
Subcommittee of the Wisconsin Wind Power Siting Collaborative” in Response to Paul Helgeson's
9/20/00 “Wisconsin Wind Ordinance Egroups E-Mail Message,” Sept. 20, 2000, a Public Record
obtained through Open Meetings Act request by the Town of Union, Wisconsin, Large Wind Turbine
Citizens Committee,

7 Itis worth noting that the 2007-06-29 version of the Vestas Mechanical Operating and Maintenance
Manual for the model V90 - 3.0 MW VCRS 60 Hz turbine includes this warning for technicians and
Operators:

2. Stay and Traffic by the Turbine

Do not stay within a radius of 400m (1300ft) from the turbine unless it is necessary. If you have to inspect an
operating turbine from the ground, do not stay under the rotor plane but observe the rotor from the front,

Make sure that children do not stay by or play nearby the turbine. ....
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possibility that the wind project would not be compatible with their community. On top of this
individualized burden they are asked, like the rest of us, to bear the increased costs for
electricity, subsidies, and taxes that result from the government incentives to entice investments
in WTi developments,

This is why the two studies in this document are so important. They are not the product of a
well funded research project by a major research group, but are instead the personal work of
private individuals with expertise in their respective fields, but limited in both funds and access
to the internal data of the wind industry.

Both studies are based on solid foundations and their authors are experienced in their respective
fields. But, these studies are of necessity limited by the barriers that prevent access to internal
data and the time and funds to conduct the research while trying to conduct their normal
business activities. Those who may not like the results of the studies will work hard to find flaws
to use in an attempt to discredit them, but those are the same people and organizations that have
not been pro-active by funding the appropriate independent research or providing access to data
that is now claimed as ‘trade-secrets’ by the industry. Whether the attempts to discredit are to
claim that the research is too limited or that the information upon which the conclusions are
drawn are limited or some other argument the truth is that the wind industry should have done
this work in an open, public manner using research groups that are both qualified and totally
independent. That is the real problem.

There is much that can be done even in the face of limited resources. For example, there may be
questions about whether wind turbines produce low frequency or infra-sound emissions or not.
But, one does not have to know that there are high levels of low frequency or infrasound to
develop criteria that will protect against excessive levels justin case they are part of the WTi
sound emissions. One does not have to know what the mechanism is for pathology, if one
knows that moving away from wind turbines allows the pathologies to stabilize or reverse then
it is best to move away. Knowing what we wish to avoid is often enough to justify establishing
rules and guidelines that protect a community just in case those problems do exist.

These are early studies that should lead to more thorough studies, with proper funding. If this
work had been done by the wind industry prior to generating the government enthusiasm for
their product with claims of compatibility with land-use in rural communities then people like
Dr. Pierpont and the authors of this article would not be doing it on their behalf. We sincerely
hope that our work will lead to a higher level of interest in seeking the answer to the question of
why some WTi projects do not result in acceptance by people living near them in the host
communities.

No new industrial process should be imposed on an unsuspecting public without having been
thoroughly, publicly, and independently studied beforehand. Only after such studies show that
industrial WTi projects do not introduce risks to the health or safety of the target communities
should they be permitted to proceed. If the studies show there are risks, then the next step is to
determine what is needed to prevent them.

Until such work is done and accepted by independent reviewers, no WTi projects should be
permitted using taxpayer funds without stringent rules for noise and other risk factors. In the
absence of such work, it is both prudent and necessary to error on the side of caution regarding
public health and safety including stringent standards limiting noise and other risk factors until
more and better information becomes available.
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Options for Siting Criteria

We started our research into guidelines for proper siting by reviewing the various guidelines
used in other countries to limit WTi sound emissions. A recent compendium of many of these
standards was presented in the report: “Wind Turbine Facilities Noise Issues”. We found some
common ground in many of them. Some like Germany set explicit not-to-exceed sound level
limits like 40 dBA nighttime in residential areas and 35 dBA nighttime in rural and other noise
sensitive areas. Other countries used the existing background sound levels for each cominunity
as the basis for establishing the sound level limits for the WES project. This second method has
the advantage of adjusting the allowable limits for various background soundscapes. It makes
use of a standard method for assessing background sound levels by measuring over a specified
period of observation to determine the sound level exceeded 90% of the time (Loo) during the
night. The night is important because it is the most likely time for sleep disturbance. Then, using
the background sound level as the base the WES project is allowed to increase it by 5 dBA. Ttis
this second method (Lg + 5 dBA) that we adopted for the criteria in this document. It has the
advantage of adjusting the criteria for each community without the need for tables of allowable
limits for different community types. We also focused only on the nighttime criteria. This is
because the WES will operate 24 hours a day and the nighttime limits will be the controlling
limits whether or not there are other limits for daytime.

Since many rural communities are very quiet it is possible that some will have Loy values of 25
dBA or lower. This may seem extreme when compared to limits usually imposed on other
sources of community noise.

But, wind turbine sounds are not | The world Health Organization recognizes the special place of low frequency
comparable to the more noise as an environmental problem. Its publication “Community Noise”
(Berglund et al., 2000} makes a number of references to low frequency
noise, some of which are as follows:

common noise sources of

vehicles, aircraft, rail and
industry Several studies? have * "It should be noted that low frequency noise... can disturb rest and
sleep even at low sound levels.

sho that annoyance to wind * For noise with a large proportion of fow frequency sounds a stil! lower

turbine sounds begins at levels guideline (than 30dBA} is recommended.
as low as 30 dBA. This is * When prominent low frequency components are present, noise
especially true in quiet rural measures based on A-weighting are inappropriate.

* Since A-weighting underestimates the sound pressure level of noise

communities that have not had with low frequency components, a better assessment of health effects

preViouS experience with would be to use C-weighting.

industrial noise sources. This ¢ It should be noted that a large proportion of low frequency components
increased sensitivity may be a in a noise may increase considerably the adverse effects on health.”
result of the periodic “whoosh’ WHG also states: "The evidence on low frequency noise is sufficientiy strong

to warrant immediate concern.”

¢ Ramakrishnan, Ph. D., P. Eng., Ramani, “Wind Turbine Facilities Noise Issues” Dec, 2007 Prepared for
the Ontario Ministry of Environment.

® Bja Pedersen, “Human response to wind turbine noise - Perception, annoyance and moderating factors,
Occupational and Environmental Medicine,” The Sahlgrenska Academy, Gotenborg 2007 and the more
recent work “Wind Farm Perception”.
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from the blades against the quiet rural soundscape or it may be more complex. But, itis a
legitimate response to wind turbine sound based on solid peer reviewed research.

In the adjacent text box are a series of observations and recommendations of the World Health
organization (WHO) supporting the need for stricter limits when there is substantial low
frequency content in the outdoor sound. Our review of other studies plus our own studies has
demonstrated that wind turbine sound includes considerable low frequency content. We elected
to include a dBC limit in our guidelines to address the WHO recommendation that when low
frequency sound may be present criteria based on measurements using a C-weighting filter on
the sound level meter (dBC) are needed in addition to any dBA criteria.

When low frequency sound is present outside homes and other occupied structures; it is often
more likely to be an indoor problem than an outdoor one. This is very true for wind turbine
sounds.

To demonstrate the effects of outdoor low frequency content from wind turbines we prepared
the figures below showing the effect of a single turbine {propagation model based on sound
power level test data) at 1000 feet and ten (10) turbines at one (1) mile. The graphs each show
the outdoor sound pressure levels predicted for the distance of 1000 feet or one mile as the upper
graph line. There is also a curve that shows the threshold of human perception for sounds at
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H X - ; > . -
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the sounds inside the home!?. One graph represents the condition of no open windows and the
other represents one open window. Note how the two graph lines for the inside conditions are
significantly higher in amplitude than the curve representing the threshold of perception. Even
with the windows closed the sound pressure levels in the 63 Hz to 200 Hz octave bands still
exceed the perception curve, in many cases by more than 10 dB. When comparing the dBC
values the difference between inside sounds and outside is much less. The maximum difference
in this example is only 7 dBC and that is for the situation with windows closed. With windows
open the sound inside the home would be 56 dBC while it is 61 dBC outside; a difference of only

10 The typical wood stud exterior used in modern home construction is vinyl siding over 1/2 inch OSB or
rigid fiberglass board applied to 2 X 4 studs with the stud space filled with thermal and 1/2 inch gypsum
board applied on the exposed interior side. This has a mass of about 3-4 Ibs/ sq ft and low 26 STC.

8of 35




VERSION 1.0 CRITERIA FOR SITING WIND TURBINES TO PREVENT HEALTH RISKS FROM SOUND 7/30/2008
George W. Kamperman, e and Richard R. James, INCE

5 dBC11,1213, If we looked only at dBA it would appear that the home's walls and roof provide a
reduction of 15 dBA or more. But, that is misleading, It incorrectly ignores the effects of low
frequency sound. Relying on dBA alone will not work for community noise criteria. It is the
low frequency phenomena associated with WTi emissions that makes the dBC tests an important
part of the proposed criteria.

We applied the fagade sound isolation data from the Canada Research Council to the 2.5 MW
wind turbine example used in our Noise-Con 2008 paper (next section). With just one turbine at
1,000 feet there is a significant amount of low frequency noise above hearing threshold inside a
home near an exterior wall without windows or very well sealed windows. Note the perceptible
sound between 50 and 200 Hz with a wall resonance frequency at 125 Hz (2 X 4 studs on 16 inch
centers) for the windows closed condition. This would be perceived as a constant low rumble
which would be present in the homes whenever the turbines are operating.

We next increased .

the number of 2.5 Wind Turbine Interior Noise Spectra
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reflection had

already been accounted for in the earlier 2.5 Mw 1,000’ calculations of SPL from the sound
power data (Lw).. We used only simple inverse-square propagation. We were surprised to find
that the one mile low frequency results are only 6.3 dB below the 1,000 foot one turbine example,

This may explain why some residents as far as two (2) miles from a wind farm find the wind
turbines sounds highly annoying.

1 The basis for these predictions includes reports on aircraft sound insulation for dwellings and fagade
sound isolation data from the Canada Research Council.

12 “On the sound insulation of wood stud exterior walls” by J. 8. Bradley and J. S. Birta, institute for
Research in Construction, National Research Council, Mentreal Road, Ottawa K1A 0R6, Canada,
published: J. Acoust. Soc. Am. 110 (6), December 2001

13 Dan Hoftmeyer, Birger Plovsing: “Low Frequency Noise from Large Wind Turbines, Measurements of

Sound Insulation of Facades.” Journal no. AV 1097/08, Client: Danish Energy Authority, Amaliegade 44,

1256 Copenhagen K
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The next section of this article presents the Noise-Con 2008 paper with some recent revisions. It
is therefore more current than the version published in the proceedings.

Dearborn, Michigan

NOISE-CON 2008
2008 July 28-31

Simple guidelines for siting wind turbines to prevent health risks**
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Industrial scale wind turbines are a familiar part of the landscape in Europe, UK. and other
parts of the world. In the U.S.,, however, similar industrial scale wind energy developments are
just beginning operation. The presence of industrial wind projects will increase dramatically
over the next few years given the push by the Federal and state governments to promote
renewable energy sources through tax incentives and other forms of economic and political
support. States and local governments in the U.S. are promoting what appear to be lenient rules
for how industrial wind farms can be located in communities, which are predominantly rural
and often very quiet. Studies already completed and currently in progress describe significant
health effects associated with living in the vicinity of industrial grade wind turbines. This paper
reviews sound studies conducted by consultants for governments, the wind turbine owner, or
the local residents for a number of sites with known health or annoyance problems. The purpose
is to determine if a set of simple guidelines using dBA and dBC sound levels can serve as the
‘safe’ siting guidelines. Findings of the review and recommendations for sound limits will be
presented. A discussion of how the proposed limits would have affected the existing sites where
people have demonstrated pathologies apparently related to wind turbine sound will also be
presented.

Background

A relatively new source of community noise is spreading rapidly across the rural U.S.
countryside. Industrial grade wind turbines, a common sight in many European countries, are
now being promoted by Federal and state governments as the way to minimize coal powered

14 COPYRIGHT © notice for this section

The contents of the NOISE-CON 2008 Proceedings have been reproduced from the original author-submitted files. The authors
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those of the Institute of Noise Cantrol Engineering of the USA, Washington, DC or those of the Acoustical Society of America ©
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Permission is hereby granted for any person to reproduce a fractional part of any paper herein provided that permission is
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electrical energy and its effects on global warming. But, the initial developments using the
newer 1.5 to 3 MWatt wind turbines here in the U.S. has also led to numerous complaints from
residents who find themselves no longer in the quiet rural communities they were living in
before the wind turbine developments went on-line. Questions have been raised about whether
the current siting guidelines being used in the U.S. are sufficiently protective for the people
living closest to the developments. Research being conducted into the health issues using data
from established wind turbine developments is beginning to appear that supports the possibility
there is a basis for the health concerns. Other research into the computer modeling and other
methods used for determining the layout of the industrial wind turbine developments and the
distances from residents in the adjacent communities are showing that the output of the models
should not be considered accurate enough to be used as the sole basis for making the siting
decisions,

The authors have reviewed a number of noise studies conducted in response to community
complaints for wind energy systems sited in Europe, Canada, and the US. to determine if
additional criteria are needed for establishing safe limits for industrial wind turbine sound
immissions in rural communities. In several cases, the residents who filed the complaints have
been included in studies by medical researchers who are investigating the potential health risks
associated with living near industrial grade wind turbines 365 days a year. These studies were
also reviewed by the authors to help in identifying what factors need to be considered in setting
criteria for ‘safe’ sound limits at receiving properties. Due to concerns about medical privacy,
details of these studies are not discussed in this paper. Current standards used in the US. and in
most other parts of the world rely on not-to-exceed dBA sound levels, such as 50 dBA, or on not-
to-exceed limits based on the pre-construction background sound level plus an adder {e.g. Looa +
5 dBA).

Our review covered the community noise studies performed in response to complaints, research
on health issues related to wind turbine noise, critiques of noise studies performed by
consultants working for the wind developer, and research/technical papers on wind turbine
sound immissions and related topics. The papers are listed in Tables 1-4,

Table 1-List of Studies Related to Complaints

Resource Systems Engineering, Sound Level Study ~ Ambient & Operations Sound Level
Monitoring, Maine Department of Environmental Protection Order No. L-21635-26-A-N, June
2007

ESS Group, Inc., Draft Environmental Impact Statement For The Dutch Hill Wind Power
Project - Town of Cohocton, NY, November 2006

David M. Hessler, Environmental Sound Survey and Noise Impact Assessment - Noble
Wethersfield Wind park - Towns of Wethersfield and Eagle NY For: Noble Environmental
Power, LLC January 2007

George Hessler, “Report Number 101006-1, Noise Assessment Jordanville Wind Power
Project,” October 2006

HGC Engineering, “Environmental Noise Assessment Pubnico Point Wind Farm, Nova Scotia,
Natural Resources Canada Contract NRCAN-06-0046,” August 23, 2006

John L. Walker, Sound Quality Monitoring, East Point, Prince Edward Island” by Jacques
Whitford, Consultants for Prince Edward Island Energy Corporation, May 28, 2007
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Table 2- List of Studies related to Health

Nina Pierpont, “Wind Turbine Syndrome - Abstract” from draft article and personal
conversations. www.ninapierpont.com

Nina Pierpont, “Letter from Dr. Pierpont to a resident of Ontario, Canada, re: Wind Turbine
Syndrome,” Autumn 2007

Amanda Harry, “Wind Turbine Noise and Health” (2007)

Barbara J. Frey and Peter ]. Hadden, “Noise Radiation from Wind Turbines Installed Near
Homes, Effects on Health” (2007)

Eja Pedersen, “Human response to wind turbine noise ~ Perception, annoyance and
moderating factors, Occupational and Environmental Medicine,” The Sahlgrenska Academy,
Gotenborg 2007

Robin Phipps, “In the Matter of Moturimu Wind Farm Application, Palmerston North,
Australia,” March 2007

WHO European Centre for Environment and Health, Bonn Office, “Report on the third
meeting on night noise guidelines,” April 2005

Table 3-List of Studies that review Siting Impact Statements

Richard H. Bolton, “Evaluation of Environmental Noise Analysis for ‘Jordanville Wind
Power Project,”” December 14, 2006 Rev 3.

Clifford P. Schneider, “Accuracy of Model Predictions and the Effects of Atmospheric
Stability on Wind Turbine Noise at the Maple Ridge Wind Power Facility,” Lowville, NY -
2007

Table 4-List of Research and Technical papers included in review process

Anthony L. Rogers, James F. Manwell, Sally Wright, “Wind Turbine Acoustic Noise,”
Renewable Energy Research Laboratory, Dept. of ME and IE, U of Mass, Amherst, amended
June 2006

1SO. 1996. Acoustics - Attenuation of sound during propagation outdoors - Part 2: General
method of calculation. International Organization of Standardization. ISO 9613-2. p. 18.

G.P. van den Berg, “The Sounds of High Winds - the effect of atmospheric stability on wind
turbine sound and microphone noise,” Ph.D. thesis, 2006

Fritz van den Berg, “Wind Profiles over Complex Terrain,” Proceedings of Second
International Meeting on Wind Turbine Nuise, Lyons, France, Sept. 2007

William K. G. Palmer, “Uncloaking the Nature of Wind Turbines-Using the Science of
Meteorology,” Proceedings of Second International Meeting on Wind Turbine Noise, Lyons,

France, Sept. 2007

Soren Vase Legarth, “Auralization and Assessment of Annoyance from Wind Turbines,”
Proceedings of Second International Meeting on Wind Turbine Noise, Lyons, France, Sept.
2007
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Julian T, and Jane Davis, “Living with aerodynamic modulation, low frequency vibration
and sleep deprivation - how wind turbines inappropriately placed can act collectively and
destroy rural quietitude,” Proceedings of Second International Meeting on Wind Turbine
Noise, Lyons, France, Sept, 2007

James D. Barnes, “A Variety of Wind Turbine Noise Regulations in the United States - 2007,”
Proceedings of Second International Meeting on Wind Turbine Noise, Lyons, France, Sept.
2007

M. Schwartz and D. Elliott, Wind Shear Characteristics at Central Plains Tall Towers, NREL
2006

IEC 61400 “Wind turbine generator systems, Part 11: Acoustic noise measurement
techniques,” .rev:2002

Discussion

After reviewing the materials in the tables; we have arrived at our current understanding of
wind turbine noise and its impact on the host community and its residents. The review showed
that some residents living as far as 3 km (two (2) miles) from a wind farm complain of sleep
disturbance from the noise. Many residents living one-tenth this distance (300 m, or 1000 feet)
from a wind farm are experiencing major sleep disruption and other serious medical problems
from nighttime wind turbine noise. The peculiar acoustic characteristics of wind turbine noise
immissions cause the sounds heard at the receiving properties to be more annoying and
troublesome than the more familiar noise from traffic and industrial factories. Limits used for
these other community noise sources do not appear to be appropriate for siting industrial wind
turbines. The residents who are annoyed by wind turbine noise complain of the approximately
one (1) second repetitive swoosh-boom-swoosh-boom sound of the turbine blades and “low
frequency” noise. Itis not apparent to these authors whether the complaints that refer to “low
frequency” noise are about the audible low frequency part of the swoosh-boom sound, the one
hertz amplitude modulation of the swoosh-boom sound, or some combination of both acoustic
phenomena.

To assist in understanding the issues at hand, the authors developed the ‘conceptual’ graph for
industrial wind turbine sound shown in Figure 1. This graph shows the data from one of the
complaint sites plotted against the sound immission spectra for a modern 2.5 MWatt wind
turbine; Young's threshold of perception for the 10% most sensitive population (1SO 0266); and a
spectrum obtained for a rural community during a three hour, 20 minute test from 11:45 pm
until 3:05 am on a windless June evening in near Ubly, Michigan a quiet rural community
located in central Huron County. (Alse called: Michigan’s Thumb.) Itis worth noting that this
rural community demonstrates how quiet a rural community can be when located at a distance
from industry, highways, and airport related noise emitters.

During our review we posed a number of questions to ourselves related to what we were
learning. The questions (italics) and our answers are:

Do National or International or local community Noise Standards for siting wind turbines near dwellings
address the low frequency portion of the wind turbine's sound immissions?%> No! State and Tocal
governments are in the process of establishing wind farm noise limits and/or wind turbine

1 Emissions refer to acoustic energy from the ‘viewpoint’ of the sound emitter, while immissions refer to
acoustic energy from the viewpoint of the receiver.
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setbacks from nearby residents, but the standards incorrectly presume that limits based on dBA
levels are sufficient to protect the residents.

Do wind farm developers have noise limit criteria and/or wind turbine setback criteria that apply to nearby
residents? Yes! But the Wind Industry recommended residential wind turbine noise levels
(typically 50-55 dBA) are too high for the quiet nature of the rural communities and may be
unsafe for the nearest residents. An additional concern is that some of the methods for
implementing pre-construction computer models may predict sound levels that are too low.
These two factors combined can lead to post-construction complaints and health risks.

Are all residents living near wind farms equally affected by wind turbine noise? No, children, people
with pre-existing medical conditions, especially sleep disorders, and the elderly are generally the
most susceptible. Some people are unaffected while some nearby neighbors develop serious
health effects caused by exposure to the same wind turbine noise.

How does wind turbine noise impact nearby residents? Initially, the most common problem is chronic
sleep deprivation during nighttime. According to the medical research documents, this may
develop into far more serious physical and psychological problems

What are the technical options for reducing wind turbine noise immission at residences? There are only
two options: 1) increase the distance between source and receiver, and/or 2) reduce the source
sound power immission. Either solution is incompatible with the objective of the wind farm
developer to maximize the wind power electrical generation within the land available.

Wind Turbine Sound Spectra
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Figure 1-Generalized Sound Spectra vs. perception and rural community Loy, background 1/3 octave SPL

Is wind turbine noise at a residence much more annoying than traffic noise? Yes, researchers have
found that “Wind turbine noise was perceived by about 85% of the respondents even when the
calculated A-weighted SPL were as low as 35.0-37.5 dB. This could be due to the presence of
amplitude modulation in the noise, making it easy to detect and difficult to mask by ambient
noise.” [JASA 116(6), December 2004, pgs 3460-3470, “Perception and annoyance due to wind
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turbine noise-a dose-relationship” Fja Pedersen and Kerstin Persson Waye, Dept of
Environmental Medicine, Goteborg University, Sweden]

Why do wind turbine noise immissions of only 35 dBA disturb sleep at night? This issue is now being
studied by the medical profession. The affected residents complain of the middle to high
frequency swooshing sounds of the rotating turbine blades at a constant repetitive rate of about
1 hertz plus low frequency noise. The amplitude modulation of the swooshing sound changes
continuously. The short time interval between the blades’s swooshing sounds described by
residents as sometimes having a thump or low frequency banging sound that varies in
amplitude up to 10 dBA. This may be a result of phase changes between turbine emissions,
turbulence, or an operational mode. The assumptions about wall and window attenuation being
15 dBA or more may not be sufficiently protective considering the relatively high amplitude of
the wind turbine’s low frequency immission spectra.

What are the typical wind farm noise immission criteria or standards? Limits are not consistent and
may vary even within a particular country. Example criteria include: Australia-the highest of 35
dBA or Lg + 5 dBA, Denmark-40 dBA, France Ly + 3 (night) and Leo + 5 (day), Germany-40 dBA,
Holland-40 dBA, United Kingdom-40 dBA (day) and 43 dBA (night) or Ls + 5 dBA, Illinois-
Octave frequency band limits: About 50 dBA (day) and about 46 dBA (night), Wisconsin-50 dBA
and Michigan-55 dBA.

What is a reasonable wind farm sound tmmission limit to protect the health of residences? We are
proposing an immission Hmit of 35 dBA or Les + 5 dBA whichever are lower and also C-
weighted criteria to address the impacted resident's complaints of wind turbine low frequency
noise: For the proposed criteria the dBC sound level at a receiving property shall not exceed Lgpa
+20dB. In other words, the dBC operating immission limit shall not be more than 20 dB above
the measured dBA (Lsa) pre-construction nighttime background sound level. A maximum not-
to-exceed limit of 50 dBC and 55 dBC is also proposed.

Why should the dBC immission limit not be permitted to be more than 20 dB above the background
measured Loya? The World Health Organization and others have determined a sound emitter’s
noise that results in a difference between the dBC and dBA value greater than 20 dB will be an
annoying low frequency issue.

[s not Lo the minimum dBA background noise level? This is correct, but it is very important to
establish the statistical average background noise environment outside a potentially impacted
residence during the quietest (10 pm to 4 am) sleeping hours of the night. This nighttime sleep
disturbance has generated the majority of the wind farm noise complaints throughout the world.
The basis for a community’s wind turbine sound immission limits would be the minimum 10
minute nighttime Lopa plus 5 dB for the time period of 10 pm to 7 am. This would become the
Nighttime Immission Limits for the proposed wind farm. This can be accomplished with one or
several 10 minute measurements during any night when the atmosphere is classified stable with
a light wind from the area of the proposed wind farm. The Daytime Limits (7 am to 7 pm) could
be set 10 dB above the minimum nighttime Laa measured noise, but the nighttime criteria will
always be the limiting sound levels.

A nearby wind farm meeting these noise immission criteria will be clearly audible to the
residents occasionally during nighttime and daytime. Compliance with this noise standard
would be determined by repeating the initial nighttime minimum nighttime Lopa tests and
adding the dBC (Lec) noise measurement with the turbines on and off. If the nighttime
background noise level (turbines off) was found to be slightly higher than the measured
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background prior to the wind farm installation, then the results with the turbines on must be
corrected to determine compliance with the pre-turbine established sound limits.

The common method used for establishing the background sound level at a proposed wind farm
used in many of the studies in Table 1 was to use unattended noise monitors to record hundreds
of ten (10) minute measurements to obtain a statistically significant sample over varying wind
conditions or a period of weeks. The measured results for daytime and nighttime are combined
to determine the statically average wind noise as a function of wind velocity measured ata
height of ten (10) meters. This provides an enormous amount of data but the results have little
relationship to the wind turbine sound immission or turbine noise impact in nearby residents.
The purpose of this exhaustive exercise often only demonstrates how much noise is generated by
the wind. In some cases it appears that the data is used to ‘prove’ that the wind noise masks the
turbine’s sound immissions.

The most glaring fault with this argument is shown during the frequent nighttime conditions
with a stable atmosphere when the wind turbines generate the maximum electricity and noise
while the wind at ground level is calm and the background noise level is low. This is the
condition of maximum turbine noise impact on nearby residents. It is the condition which most
directly causes chronic sleep disruption. Furthermore, this methodology is usually faulty, as
much of the wind noise measured by unattended sound monitors is the wind noise generated at
the microphone windscreen resulting in totally erroneous results. (See studies in Table 3, esp.
Van den Berg)

Are there additional noise data to be recorded for a pre-wind turbine noise survey near selected dwellings?
Yes, The measuring sound level meter(s) need to be programmed to include measurement of
Leqa » Loa, Legooa and Tege, Lioc, Legooc plus start time & date for each 10 minute sample. These
results will be utilized to help validate the Lgo data. For example, on a quiet night one might
expect Lig and Ly or Leq to show similar results within 5 to 10 dBA and 10 to 15 dBC. On a
windy night or day the difference between Lig and Ly may be more than 20 dBA and 30 dBC.
There is also a need to obtain a ten minute time averaged one-third octave band analysis over
the frequency range from 6.3 Iz to 10k Hz. The frequency analysis is very helpful for
identifying and correcting for extraneous sounds such as interfering insect noise. A standard
averaging sound level meter has the capability to perform all of the above acoustic
measurements simultaneously and store the results internally. There is a requirement for
measurement of the wind velocity near the sound measurement microphone continuously
throughout each ten (10) minute recorded noise sample. The ten (10) minute maximum wind
speed near the microphone shall not exceed 2 m/s (4.5 mph) and the maximum wind speed for
operational tests shall not exceed 4 m/s (9 mph). It is strongly recommended that observed
measurements be used for these tests.

Is there a need to record weather data during the background noise recording survey? One weather
monitor is required at the proposed wind farm on the side nearest the residents. The weather
station sensors are at standard ten (10) meter height above ground. Itis critical the weather be
recorded every ten (10) minutes synchronized with the clocks in the sound level recorders
without ambiguity in the start and end time of each ten (10) minute period. The weather station
should record wind speed and direction, temperature, humidity and rain.

Why do Canada and some other countries base the permitted wind turbine noise immission limits on the
operational wind velocity at the 10m height wind speed instead of @ maxtmum dBA or Lay + 5 dBA
tmmission level? First, it appears that the wind turbine industry will take advantage of every
opportunity to elevate the maximum permitted noise immission level to reduce the setback
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distance from the nearby dwellings. Including wind as a masking source in the criteria is one
method for elevating the permissible limits. Indeed the background noise level does increase
with surface wind speed. When it does occur, it can be argued that the increased wind noise
provides some masking of the wind farm turbine noise emission, However, in the middle of the
night when the atmosphere is defined as stable (no vertical flow from surface heat radiation) the
layers of the lower atmosphere can separate and permit wind velocities at the turbine hubs to be
2 to 4 times the wind velocity at the 10m high wind monitor but remain near calm at ground
level. The result is the wind turbines can be operating at or close to full capacity while it is very
quiet outside the nearby dwellings.

This is the heart of the wind turbine noise problem for residents within 3 km (approx. two miles)
of a wind farm. When the turbines are producing the sound from operation it is quietest outside
the surrounding homes. The PhD thesis of P.G. van den Berg “The Sounds of High Winds” is
very enlightening on this issue. See also the letter by John Harrison in Ontario “On Wind
Turbine Guidelines.”

What sound monitor measurements would be needed for enforcement of the wind turbine sound
ordinance? A similar sound and wind 10 minute series of measurements would be repeated at
the pre-wind farm location nearest the resident registering the wind turbine noise complaint,
with and without the operation of the wind turbines. An independent acoustics expert should
be retained who reports to the County Board or other responsible governing body. This
independent acoustics expert shall be responsible for all the acoustic measurements including
instrumentation setup, calibration and interpretation of recorded results. An independent
acoustical consultant shall also perform all pre-turbine background noise measurements and
interpretation of results to establish the Nighttime (and Daytime if applicable) industrial wind
turbine sound immission limits. At present the acoustical consultants are retained by, and work
directly for, the wind farm developer.

This presents a serious problem with conflict of interest on the part of the consultant. The wind
farm developer would like to show the significant amount of wind noise that is present to mask
the sounds of the wind turbine immissions. The wind farm impacted community would like to
know that wind turbine noise will be only barely perceptible and then only occasionally during
the night or daytime.

Is frequency analysis required either during pre-wind farm background survey or for compliarice
measurements? Normally one-third octave or narrower band analysis would only be required if
there is a complaint of tones immission from the wind farm. Although only standardized dBA
and dBC measurements are required to meet the proposed criteria the addition of one-third
octave band analysis is often useful to validate the dBA and dBC results.

Proposed Sound Limits

The simple fact that so many residents complain of low frequency noise from wind turbines is
clear evidence that the single A-weighted (dBA) noise descriptor used in most jurisdictions for
siting turbines is not adequate. The only other simple audio frequency weighting that is
standardized and available on sound level meters is the C-weighting or dBC. A standard sound
level meter set to measure dBA is increasingly less sensitive to low frequency below 500 Hz (one
octave above middle-C). The same sound level meter set to measure dBC is equally sensitive to
all frequencies above 32 Tz (lowest note on grand piano). It is well known that dBC readings
are more predictive of perceptual loudness than dBA readings if low frequency sounds are
significant.
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We are proposing to use the commonly accepted dBA criteria that is based on the pre-existing
background sound levels plus a 5 dB allowance for the wind turbine’s immissions (e.g. Lo +5)
for the audible sounds from wind turbines. But, to address the lower frequencies that are not
considered in A-weighted measurements we are proposing to add limits based on dBC. The
Proposed Sound Limits are presented in the text box at the end of this paper.

For the current industrial grade wind turbines in the 1.5 to 3 MWatt range, the addition of the
dBC requirement will result in an increased distance between wind turbines and the nearby
residents. For the generalized graphs shown in Figure 1, the distances would need to be
increased significantly. This will result in setbacks in the range of 1 km or greater for the current
generation of wind turbines if they are to be located in rural areas where the Loa background
sound levels are 30 dBA or lower. In areas with higher background sound levels, turbines could
be located somewhat closer, but still at a distance greater than the 305 m (1000 ft.) or less which
are setbacks commonly seen in U.S. based wind turbine standards set by many states and used
for wind turbine developments.

Proposed Wind Turbine Siting Sound Limits
1. Audible Sound Limit

a. No Wind Turbine or group of turbines shall be located so as to cause an exceedance of
the pre-construction/ operation background sound levels by more than 5 dBA. The
background sound levels shall be the Looa sound descriptor measured during a pre-
construction noise study during the quietest time of evening or night. All data recording
shall be a series of contiguous ten (10) minute measurements. Lo results are valid when
Lipa results are no more than 10 dBA above Leoa for the same time period. Noise
sensitive sites are to be selected based on wind development’s predicted worst-case
sound emissions {in Leqa and Leqc) which are to be provided by the developer.

b. Test sites are to be located along the property line(s) of the receiving non-participating
property(s).
c. A 5dB penalty is applied for tones as defined in IEC 61400-11.
2. Low Frequency Sound Limit

a. The Legcand Logc sound levels from the wind turbine at the receiving property shall not
exceed the lower of either:

1) Legc-Lsoa greater than 20 dB outside any occupied structure, or

2) A maximum not-to-exceed sound level of 50 dBC (Loac) from the wind turbines
without other ambient sounds for properties located at one mile or more from
State Highways or other major roads or 55 dBC (Lsc) for properties closer than
one mile.

These limits shall be assessed using the same nighttime and wind/weather
conditions required in L.a. Turbine operating sound immissions (T.eqa and Leqc)
shall represent worst case sound immissions for stable nighttime conditions with
low winds at ground level and winds sufficient for full operating capacity at the

hub.
3. General Clause
a. Not to exceed 35 dBA within 30 m. (approx. 100 feet) of any occupied structure.

4. Requirements

a. All ingtruments must meet ANSI or [EC Precision integrating sound level meter
performance specifications.
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b. Procedures must meet ANSI $12.9 and other applicable ANSI standards.
Measurements must be made when ground level winds are 2m/s (4.5 mph) or
less. Wind shear in the evening and night often results in low ground level wind
speed and nominal operating wind speeds at wind turbine hub heights.

d. IEC 61400-11 procedures are not suitable for enforcement of these requirements
except for the presence of tones.

How to Include the Recommended Criteria in Ordinances and/or Community
Noise Limits

This next section presents the definitions, technical requirements, and complaint resohution
processes that support the recommended criteria. Following the formal elements is a section
discussing the measurement procedures and requirements for enforcement of these criteria. For
the purpose of this article the government authority will be referred to as the Local Government
Authority (LGA) as a place marker for State, County, Township or other authorized authority.
The abbreviation "WES' is used for industrial scale wind energy system.

ELEMENTS OF A WIND ENERGY SYSTEMS LICENSING
ORDINANCE FOR SOUND

I Purpose And Intent.

Based upon the findings stated above, it is the intended purpose of the LGA to regulate Wind
Energy Systems to promote the health, safety, and general welfare of the citizens of the Town
and to establish reasonable and uniform regulations for the operation thereof so as to control

potentially dangerous effects of these Systems on the community.

. Definitions.

The following terms have the meanings indicated:

“Aerodynamic Sound” means a noise that is caused by the flow of air over and past the blades of a
WES.

“Ambient Sound” Ambient noise encompasses all sound present in a given environment, being
usually a composite of sounds from many sources near and far. It includes intermittent noise
events, such as, from aircraft flying over, dogs barking, wind gusts, mobile farm or construction
machinery, and the occasional vehicle traveling along a nearby road. The ambient also includes
insect and other nearby sounds from birds and animals or people. The near-by and transient
events are all part of the ambient sound environment but are not to be considered part of the
background sound. If present, a different time or location should be selected for determining the
Lao background sound levels.

“Anemometer” means a device for measuring the speed and direction of the wind.

"Applicant” means the individual or business entity that seeks to secure a license under this
section of the Town municipal code.

“A-Weighted Sound Level (dBA)” A measure of over-all sound pressure Jevel designed to reflect
the response of the human ear, which does not respond equally to all frequencies. It is used to
describe sound in a manner representative of the human ear’s response. It reduces the effects of
the low with respect to the frequencies centered around 1000 Hz. The resultant sound level is
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said to be “A-weighted” and the units are “dBA.” Sound level meters have an A-weighting
network for measuring A-weighted sound levels (dBA) meeting the characteristics and
weighting specified in ANSI Specifications for Integrating Averaging Sound Level Meters, $1.43-
1997 for Type 1 instruments and be capable of accurate readings (corrections for internal noise
and microphone response permitted) at 20 dBA or lower.

“Background Sound {Lgg) refers to the sounds that would normally be present at least 90% of the
time. Background sounds are those heard during lulls in the ambient sound environment, That
is, when transient sounds from flora, fauna, and wind are not present. Background sound levels
vary during different times of the day and night. Because WES operates 24/7 the background
sound levels of interest are those during the quieter periods which are often the evening and
night. Sounds from near-by birds and animals or people must be excluded from the background
sound test data.

Background sound level (dBA and dBC (as Lay)) is the sound level present for at least 90% of the
time during a period of observation that is representative of the quiet time for the soundscape
under evaluation and with duration of ten (10) continuous minutes. Several contiguous ten (10)
minute tests may be performed in one hour to determine the statistical stability of the sound
environment. Longer term tests, such as 24 hours or multiple days are not appropriate since the
purpose is to define the quiet time background sound level. It is defined by the Loa and Leoc
descriptors. It may be considered to be the quietest one (1) minute during a ten (10) minute test.
Looa results are valid only when Ligs results are no more than 10 dBA above Lo, for the same
time period. Lascless Lo should not exceed 15 dBC to be valid.

Measurement periods such as at dusk when bird and insect activity is high or the early morning
hours when the ‘"dawn chorus’ is present are not acceptable measurement times. Further,
background Lg sound levels documenting the pre-construction baseline conditions should be
determined when the ten minute average wind speed is 2 m/'s (4.5 mph) or less at the ground
level/ microphone location.

“Blade Passage Frequency” (BPF) means the frequency at which the blades of a turbine pass a
particular point during each revolution (e.g. lowest point or highest point in rotation) in terms of
events per second. A three bladed turbine rotating at 28 rpm would have a BFF of 1.4 Hz. [E.g.
({3 blades times 28rpm)/ 60 seconds per minute = 1.4 Hz BPT)]

“C-Weighted Sound Level (dBC}” Similar in concept to the A-Weighted sound Level (dBA) but C-
weighting does not de-emphasize the frequencies below 1k Hz as A-weighting does. It is used
for measurements that must include the contribution of low frequencies in a single number
representing the entire frequency spectrum. Sound level meters have a C-weighting network for
measuring C-weighted sound levels (dBC)meeting the characteristics and weighting specified in
ANSI 51.43-1997 Specifications for Integrating Averaging Sound Level Meters for Type 1
nstruments.

“Decibel {dB)” A dimensionless unit which denotes the ratio between two quantities that are
proportional to power, energy or intensity. One of these quantities is a designated reference by
which all other quantities of identical units are divided. The sound pressure level (Lp) in
decibels is equal to 10 times the logarithm (to the base 10) of the ratio between the pressure
squared divided by the reference pressure squared. The reference pressure used in acoustics is
20 MicroPascals.

“Frequency” The number of oscillations or cycles per unit of time. Acoustical frequency is usually
expressed in units of Hertz (FHz) where one Hz is equal to one cycle per second.
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“Height” means the total distance measured from the grade of the property as existed prior to the
construction of the wind energy system, facility, tower, turbine, or related facility at the base to
its highest point.

“Hertz (Hz)” Frequency of sound expressed by cycles per second.

“Impulsive Sound” refers to short-term acoustical impulses typically lasting less than one second
each. It may be the only sound emitted from a noise source or it may be a component of a more
complex sound. For evaluation of wind turbines, impulsive sound includes swishing or
thumping sounds.

“Infra-Sound” sound with energy in the frequency range of 20 Hz and below is considered to be
infrasound is normally considered to not be audible unless in relatively high amplitude. The
most significant exterior noise induced dwelling vibration occurs in the frequency range
between 5 Hz and 50 Hz. Moreover, even levels below the threshold of audibility can still cause
measurable resonances inside dwelling interiors. Conditions that support or magnify resonance
may also exist in human body cavities and organs under certain conditions, although no specific
test for infrasound is provided in this document, its presence will be accounted for in the
comparison of dBA and dBC sound levels for the complaint test provided later in this document.
See low-frequency sound (LLFN) for more information,

“Low Frequency Sound (LFN)” refers to sounds with energy in the lower frequency range of 20 to
200 Hz. LEN is deemed to be excessive when the difference between a C-weighted sound
pressure level and an A-weighted sound pressure level is greater than 20 decibels at any
measurement point outside or inside a noise sensitive receptor site, residence, or other occupied
structure. E.G. C-A>20 dB.

“Measurement Point (MP)” means location where sound and/or vibration measurements are
taken such that no significant obstruction blocks sound and vibration from the site. The
Measurement Point should be located so as to not be near large objects such as buildings and in
the line-of-sight to the nearest turbines. Proximity to large buildings or other structures should
be twice the largest dimension of the structure, if possible.

“Measurement Wind Speed” For measurements conducted to establish the background sound
pressure levels (dBA, dBC, Lo 10min, and etc.) the wind speed at the microphone’s Measurement
Point shall average 2 m/s (4.5 mph) or less for valid background measurements. For valid
measurements conducted to establish the post-construction sound level the wind speed at the
microphone’s Measurement Point shall not exceed 4m/s (9 mph) average and the wind speed at
the WES blade height shall be at or above the nominal rated wind speed. For purposes of
enforcement, the wind speed and direction at the WES blade height shall be selected to
reproduce the conditions leading to the enforcement action while also restricting wind speeds at
the microphone to 4 m/s (9 mph).

For purposes of models used to predict the sound levels and sound pressure levels of the WES to
be submitted with the Application, the Wind Speed shall be the speed that will result in the
worst-case dBA and dBC sound levels in the community adjacent the nearest WES, For the
purpose of constructing the model the wind direction shall consider the dominant wind
direction for the seasons from the late Spring to early Fall. If other wind directions may cause
levels to exceed those of the predominant wind direction at nearby sensitive receptors, these
levels and conditions shall be included in the Application.

“Mechanical Noise” means sound produced as a byproduct of the operation of the mechanical
components of a WES(s} such as the gearbox, generator and transformers.
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“Noise” means any unwanted sound. Not all noise needs to be excessively loud to represent an
annoyance or interference.

“Project Boundary” means the external property boundaries of parcels owned by or leased by the
WES developers.

“Property Line” means the recognized and mapped property parcel boundary line,

“Pure Tone” A sound for which the sound pressure is a simple sinusoidal function of the time,
and characterized by its singleness of pitch. Pure tones can be part of a more complex sound
wave that has other characteristics.

“Qualified Independent Acoustical Consultant” Qualifications for persons conducting baseline and
other measurements and reviews related to the application for a WES or for enforcement actions
against an operating WES include, at a minimum, demonstration of competence in the specialty
of community noise testing and Full Membership in the Institute of Noise Control Engineers
(INCE). Certifications such as Professional Engineer (P.E.) do not test for competence in
acoustical principles and measurement and are thus not, without further qualification,
appropriate for work under this document. The Independent Qualified Acoustical Consultant
can have no financial or other connection to a WES developer or related company.

“Sensitive Receptor” means places or structures intended for human habitation, whether
inhabited or not, public parks, state and federal wildlife areas, the manicured areas of
recreational establishments designed for public use, including but not limited to golf courses,
camp grounds and other nonagricultural state or federal licensed businesses. These areas are
more likely to be sensitive to the exposure of the noise, vibration, shadow or flicker, etc.
generated by a WES or WESF, These areas include, but are not limited to: schools, daycare
centers, elder care facilities, hospitals, places of seated assemblage, non-agricultural businesses
and residences.

“Sound” A fluctuation of air pressure which is propagated as a wave through air

“Sound Power” The total sound energy radiated by a source per unit time. The unit of
measurement is the watt. Abbreviated as Lw. This information is determined for the WES
manufacturer under laboratory conditions specified by IEC 61400-11 and provided to the local
developer for use in computer model construction. Tt cannot be assumed that these values
represent the highest sound output for any operating condition. They reflect the operating
conditions required to meet the IEC 61400-11 requirements. The lowest frequency is 50 Hz for
acoustic power (Lw) requirement in TEC 61400-11. This Ordinance requires wind turbine
certified acoustic power (Lw) levels at rated load for the total frequency range from 6.3 Hz to 10k
Hz in one-third octave frequency bands tabulated to the nearest 0.1 dB. The frequency range of
6.3 Hz to 10k Hz shall be used throughout this Ordinance for all sound level modeling,
measuring and reporting.

“Sound Pressure” The instantaneous difference between the actual pressure produced by a
sound wave and the average or barometric pressure at a given point in space.

“Sound Pressure Level (SPL)” 20 times the logarithm, to the base 10, of the ratio of the pressure of
the sound measured to the reference pressure, which is 20 micronewtons per square meter. In
equation form, sound pressure level in units of decibels is expressed as SPL (dB) = 20 log p/pr.

“Spectrum” The description of a sound wave's resolution into its components of frequency and
amplitude. The WES manufacturer is required to supply a one-third octave band frequency
spectrum of the wind turbine sound emission at 90% of rated power. The published sound
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spectrum is often presented as A-weighted values. This information is used to project the wind
farm sound levels at all locations of interest. Confirmation of the projected sound spectrum can
be determined with a small portable one-third octave band frequency (spectrum) analyzer. The
frequency range of interest for wind turbine noise is approximately 10 Hz to 10k Hz.

“Statistical Noise Levels” Sounds that vary in level over time, such as road traffic noise and most
community noise, are commonly described in terms of the statistical exceedance levels Lax,
where Law is the A-weighted sound pressure level exceeded for N% of a given measurement
period. For example, Lyois the noise level exceeded for 10% of the time. Of particular relevance,
are: L.ato and Leio the noise level exceed for 10% of the ten (10) minute interval. This is commonly
referred to as the average maximum noise level. Las and Leso the noise level exceeded for 90%
of the ten (10) minute sample period. The Ly noise level is described as the average minimum
background sound level (in the absence of the source under consideration), or simply the
background level. Leq is the frequency-weighted equivalent noise level (basically the average
noise level). Itis defined as the steady sound level that contains the same amount of acoustical
energy as the corresponding time-varying sound.

“Tonal sound (sometimes Pure Tone)” A sound for which the sound pressure is a simple
sinusoidal function of the time, and characterized by its singleness of pitch. Tonal sound can be
simple or complex.

"Wind Energy Systems (WES)" means equipment that converts and then transfers energy from the
wind into usable forms of energy on a large, industrial scale for commercial or utility purposes.
Small scale wind systems of less than 170 feet in height with a 60-foot rotor diameter and a
nameplate capacity of less than 100 kilowatts or less are exempt from this definition and the
provisions of this Ordinance.

"Wind Turbine" or "Turbine" (WTi) means a mechanical device which captures the kinetic energy
of the wind and converts it into electricity. The primary components of a wind turbine are the
blade assembly, electrical generator and tower.

IV. APPLICATION PROCEDURE FOR WIND ENERGY SYSTEMS

A. Any Person desiring to secure a Wind Energy Systems license shall file an application
together with two additional copies of the application with the LGA Clerk.

B. The application shall be on a form provided by the LGA Clerk.

A. Information to be submitted with Application:

1. Information regarding the: make and model of the turbines, Sound Power Levels (Lw) for each
one-third octave band from 6.3 Hz up through 10,000 Hz, and a projection showing the expected
dBA and dBC sound levels computed using the one-third octave band sound power levels (Lw)
with appropriate corrections for modeling and measurement accuracy tolerances and directional
patterns of the WTi for all areas within and to one (1) mile from the project boundary for the
wind speed, direction and operating mode that would result in the worst case WTi sound
emissions.

The prediction model shall assume that the winds at hub height are sufficient for the highest
sound emission operating mode even though the enforcement tests will be with ground level
winds of 10 mph or less. This is to accommodate enforcement under weather conditions where
there is significant difference in the wind speed between ground and hub heights. This condition
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often occurs during summer evenings when wind shear is affected by the reduction in solar
heating of the earth's surface between sunset and sunrise.

The projection may be by means of computer model but shall include a description of all
assumptions made in the model’s construction and algorithms. If the model does not consider
the effects of wind direction, geography of the terrain, and/or the effects of reinforcement from
coherent sounds or tones from the turbines these should be identified and other means used to
adjust the model’s output to account for these factors. These results may be displayed as a
confour map of the predicted levels, but should also include a table showing the predicted levels
at noise sensitive receptor sites and residences within the model’s boundaries. The predicted
values must include dBA and dBC values but shall also include un-weighted octave band sound
pressure levels from 8 Hz to 10k Hz in data tables.

2. The Town reserves the right to require the preparation of (a) a preconstruction noise survey
for each proposed Wind Turbine location conducted per procedures provided here-in and in the
Appendix showing background dBA and dBC sound levels {Lso (tomin)) 0ver one or more valid ten
(10) minute continuous measurement periods prior to approval for the final layout and
construction as part of an environmental study evaluating what impact the project may have on
sensitive receptors in the vicinity of the proposed WES sites.

a. If any proposed wind farm project locates a WES within one mile of a sensitive
receptor these studies are mandatory. The preconstruction baseline studies shall be
conducted by an Independent Qualified Acoustical Consultant selected by the LGA.

b. The LGA shall hire an Independent Qualified Acoustical Consultant to conduct the
sound study for the LGA as specified in this document. However, the applicant shall be
responsible for paying the consultant’s fees and costs associated with conducting the
study. These fees and cost shall be negotiated with the consultant and determined prior
to any work being done on the study. The applicant shall be required to set aside 100% of
these fees in an escrow account managed by the L.GA, before the study is commenced by
the consultant. Payment for this study does not require the WES developer’s acceptance
of the study’s results.

c. If the review shows that the predicted dBA or dBC sound levels exceed the criteria
specified in this document then the application cannot be approved.

3. The LGA will refer the application to the LGA engineer (if qualified in acoustics) or an
independent qualified acoustical consultant for further review and comparison against the
predicted dBA and dBC sound levels supplied with the application. The reasonably necessary
costs associated with the review of the sound study shall be the responsibility of the applicant, in
accord with the terms of this ordinance.

V. TECHNICAL REQUIREMENTS FOR LICENSING

This ordinance is intended to promote the safety and health of the community through criteria
limiting sound emissions during operation of Wind Energy Systems. It is recognized that the
requirements herein are neither exclusive, nor exhaustive. In instances where a health or safety
concern is known to the wind project developer or identified by other means with regard to any
application for a Wind Energy System, additional and /or more restrictive conditions may be
included in the license to address such concerns. All rights are reserved to impose additional
restrictions as circumstances warrant. Such additional or more restrictive conditions may
include, without limitation (a) greater setbacks, (b) more restrictive noise limitations, or (¢) Emits
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restricting operation during night time periods or for any other conditions deemed reasonable to
protect the community.

A. Sound.

1. Sound Regulations Compliance: A WES shall be considered in violation of the conditional
use permit unless the applicant demonstrates that the project complies with all sound level
limnits. Sound levels in excess of the limits established in this ordinance shall be grounds for the
LGA to order immediate shut down of all non-compliant WTi.

2. Post-Construction Sound Measurements: Within twelve months of the date when the project
is fully operational, and within four weeks of the anniversary date of the pre-construction
background noise measurements, repeat the existing sound environment measurements taken
before the project approval. Post-construction sound level measurements shall be taken both
with all WES's running and with all WES's off. At the discretion of the Town, the Pre-
construction background sound levels (Loga) can be substituted for the “all WES off’ tests if a
random sampling of 10% of the pre-construction study sites shows that background Lopa anac
conditions have not changed more than +/- 5 dB (dBA and dBC) measured under the pre-
construction nighttime meteorological conditions. The post-construction measurements will be
reported to the LGA (available for public review) using the same format as used for the
preconstruction sound studies. Post-construction noise studies shall be conducted by a firm
chosen by the LGA. Costs of these studies are to be reimbursed by the Licensee in a similar
manner to that described above. The wind farm developer’s own consultant is free to observe
the publicly retained consultant at the convenience of the latter. The WES developer/applicant
shall provide all technical information and wind farm data required by the independent
qualified acoustical consultant before, during, and/ or after any acoustical studies required by
this document and for local area acoustical measurements.

3. Sound Limits
1. Audible Sound Limit
a. No WTi or WES shall be located so as to cause an exceedance of the pre-
construction/ operation background sound levels by more than 5 dBA. The
background sound levels shall be the Loga sound descriptor measured during a pre-
construction noise study during the quietest time of night (10pm until 4am). All data
sampling shall be one or more contiguous ten (10) minute measurements. Logs results
are valid when Lia results are no more than 10 dBA above Lsoa for the same time
period and Lioc less Looc is no more than 15 dBC. Noise sensitive sites are to be
selected based on wind development’s predicted worst-case sound emissions (in Lega
and Leqc) which are to be provided by developer.

b. Test sites are to be located along the property line(s) of the receiving non-
participating property(s).
¢. A5 dB penalty is applied for tones as defined in IEC 61400-11.
2. Low Frequency Sound Limit

a. The Legc and Legc sound levels from the wind turbine at the receiving property shall
not exceed either:

1) Legc-Leoa greater than 20 dB outside any occupied structure, or

2) A maximum not-to-exceed sound level of 50 dBC (Lsoc) from the wind
turbines without contribution from other ambient sounds for properties
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located one mile or more away from state highways or other major roads
or 55 dBC (Leoc) for properties closer than one mile.

These limits shall be assessed using the same nighttime and

wind / weather conditions required in 1.a. Turbine operating sound
immissions shall represent worst case sound immissions for stable
nighttime conditions with low winds at ground level and winds sufficient
for full operating capacity at the hub.

3. General Clause
a. Not to exceed 35 ABALeq 10 min. within 30 m. (approx. 100 feet) of any occupied
structure.

4. Operations Exceeding any of the limits in this section will be considered as proof that the
WES/WTi is non-compliant and must be shut down immediately.

5. Requirements

a. All instruments must meet ANSI or IEC Type 1 Precision integrating sound level
meter performance specifications.

b. Procedures must meet ANSI 812.9 Part 3 including the addendum in the Appendix to
this document. Where there are differences between the procedures and definitions
of this document and ANSI standards the procedures and definitions of this
document will be applied. Where a standard’s requirements may conflict with other
standards the most stringent requirement shall be followed.

c. Measurements for background sound levels must be made when ground level winds
are 2m/s (4.5 mph) or less with wind speeds at the hub at or above nominal
operating requirements and for other tests when ground level winds are 4m/s (9
mph). Weather in the night often results in low ground level wind speed and
nominal operating wind speeds at wind turbine hub heights.

d. IEC 61400-11 procedures are not suitable for enforcement of these requirements
except for the presence of tones.

4. Complaint Resolution
1. The owner/ operator of the WES shall respond within five (5) business days after notified of
a noise complaint by any property owner within the project boundary and a one-mile
radius beyond the project boundary. '

2. The tests shall be performed by a qualified acoustical consultant acceptable to the
complainant and the local agency charged with enforcement of this ordinance,

3. Testing shall commence within ten (10) working days of the request. If testing cannot be
initiated within ten (10) days, the WES(s) in question shall be shut down until the testing
can be started.

4. A copy of the test results shall be sent to the property owner, and the LGA’s Planning or
Zoning department within thirty (30) days of test completion.

5. If a Complaint is made, the presumption shall be that it is reasonable. The LGA shall
undertake an investigation of the alleged operational violation by a qualified individual
mutually acceptable to the LGA.

a) The reasonable cost and fees incurred by the LGA in retaining said qualified individual
shall be reimbursed by the owner of the WESF.

26 0f 35



VERSION 1.0 CRITERIA FOR SITING WIND TURBINES TO PREVENT HEALTH RISKS FROM SOUND  7/30/2008
George W. Kamperman, ¢ and Richard R. James, \yce

b) Funds for this assessment shall be paid or put into an escrow account prior to the study
and payment shall be independent of the study findings.

6. After the investigation, if the LGA reasonably concludes that operational violations are
shown to be caused by the WESF, the licensee/operator/owner shall use reasonable efforts
to mitigate such problems on a case-by-case basis including such measures as not
operating during the night time or other noise sensitive period if such operation was the
cause of the complaints.

5. Reimbursement of Fees and Costs.

Licensee/operator/owner agrees to reimburse the LGA 's actual reasonable fees and costs
incurred in the preparation, negotiation, administration and enforcement of this Ordinance,
including, without limitation, the LGA 's attorneys' fees, engineering and/ or consultant fees,
LGA meeting and hearing fees and the costs of public notices. If requested by the LGA the funds
shall be placed in an escrow account under the management of the LGA. The preceding fees are
payable within thirty (30) days of invoice. Unpaid invoices shall bear interest at the rate of 1%
per month until paid. The LGA may recover all reasonable costs of collection, including
attorneys' fees.

MEASUREMENT PROCEDURES
APPENDIX TO WIND ENERGY SYSTEMS LICENSING ORDINANCE FOR SOUND

l. Introduction

The potential impact of sound and sound induced building vibration associated with the
operation of wind powered electric generators is often a primary concern for citizens living near
proposed wind energy systems (WES(s)). This is especially true of projects located near homes,
residential neighborhoods, businesses, schools, and hospitals in quiet residential and rural
communities. Determining the likely sound and vibration impacts is a highly technical
undertaking and requires a serious effort in order to collect reliable and meaningful data for
both the public and decision makers.

This protocol is based in part on criteria published in American National Standards $12.9 -
Quantities and Procedures for Description and Measurement of Environmental Sound, and
512.18 and for the measurement of sound pressure level outdoors.

The purpose is to first, establish a consistent and scientifically sound procedure for evaluating
existing background levels of audible and low frequency sound in a WES project area, and
second to use the information provided by the Applicant in its Application showing the
predicted over-all sound levels in terms of dBA and dBC¢ as part of the required information
submitted with the application.

These values shall be presented as overlays to the applicant’s iso-level plot plan graphics (dBA
and dBC) and in tabular form with location information sufficient to permit comparison of the
baseline results to the predicted levels. This comparison will use the level limits of the ordinance
to determine the likely impact operation of a new wind energy system project will have on the

1% Calculated from one-third octave band sound power levels (Lw per ITEC 61400-11) provided by the wind
turbine manufacturer covering the frequency range from 6.3 Hz to 10,000 HZ or higher.
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existing community soundscape. If the comparison demonstrates that the WES project will not
exceed any of the level limits the project will be considered to be within allowable limits for
safety and health. If the Applicant submits only partial information required for this comparison
the application cannot be approved. In all cases the burden to establish the operation as meeting
safety and health limits will be on the Applicant.

Next it addresses requirements for the sound propagation model to be supplied with the
application.

Finally, if the project is approved, this Appendix covers the study needed to compare the post-
build sound levels to the predictions and the baseline study. The level limits in the ordinance
apply to the post-build study. In addition, if there have been any complaints about WES sound
or low frequency noise emissions by any resident of an occupied dwelling that property will be
included in the post-build study for evaluation against the rules for sound level limits and
compliance.

The characteristics of the proposed WES project and the features of the surrounding
environment will influence the design of the sound and vibration study. Site layout, types of
WES(s) selected and the existence of other significant local audible and low frequency sound
sources and sensitive receptors should be taken into consideration when designing a sound and
vibration study. The work will be performed by an independent qualified acoustical consultant
for both the pre-construction background and post-construction sound studies as described in
the body of the ordinance.

ll. Instrumentation

All instruments and other tools used to measure audible, inaudible and low frequency sound

- shall meet the requirements for ANSI or IEC Type 1 Integrating Averaging Sound Level Meter
with one-third octave band analyzer with frequency range from 6.3 Hz to 20k Hz and capability
to simultaneously measure dBA Iy and dBC Lx. The instrument must also be capable of
measuring low level background sounds down to 20 dBA. Measurements shall only be made
with the instrument manufacturer's approved wind screen. A compatible acoustic field
calibrator is required with certified + 0.2 dB accuracy. Portable meteorological measurement
requirements are outlined in ANSI 512.9 Part 3 and are required to be located within 5m of the
sound measuring microphone. The microphone shall be located at a height of 1.2 to 1.5 meters
for all tests unless circumstances require a different measurement position. In that case, the
reasons shall be documented and include any adjustments needed to make the results
correspond to the preferred measurement location.

I1l. Measurement of Pre-Construction Sound Environment (Base-lines)

An assessment of the proposed WES project areas existing sound environment is necessary in
order to predict the likely impact resulting from a proposed project. The following guidelines
must be used in developing a reasonable estimate of an area's existing background sound
environment. All testing is to be performed by an independent qualified acoustical consultant
approved by the LGA as provided in the body of the ordinance. The WES applicant may file
objections detailing any concerns it may have with the LGA’s selection. These concerns will be
addressed in the study. Objections must be filed prior to the start of the noise study. All
measurements are o be conducted with ANSI or IEC Type 1 certified and calibrated test
equipment per reference specification at the end of this Appendix. Test results will be reported
to the LGA or its appointed representative.
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Sites with No Existing Wind Energy
Systems (Base-line Sound Study}

Sound level measurements shall be S PR e

taken as follows: |l —ouctilecid. 3

The results of the model showing the
predicted worst case dBA and dBC
sound emissions of the proposed WES
project will be overlaid on a map (or
separate dBA and dBC maps) of the
project area. An example (right) shows
an approximately two (2) mile square
section with iso-level contour lines
prepared by the applicant, sensitive
receptors (homes) and locations
selected for the baseline dBA and dBC
sound tests whichever are the
controlling metric. The test points shall
be located at the property line bounding the property of the turbine’s host closest to the wind
turbine. Additional sites may be added if appropriate. A grid comprised of one (1) mile
boundaries (each grid cell is one (1) square mile) should be used to assist in identifying between
two (2) to ten (10) measurement points per cell. The grid shall extend to a minimum of one (1)
mile beyond the perimeter of the project boundary. This may be extended to more than one mile
at the discretion of the LGA. The measurement points shall be selected to represent the noise
sensitive receptor sites based on the anticipated sound propagation from the combined WTi in
the project. Usually, this will be the closest WTi. If there is more than one WTi near-by then
more than one test site may be required.

The intent is to anticipate the locations along the bounding properly line that will receive the
highest sound immissions. The site that will be most likely negatively affected by the WES
project’s sound emissions should be given first priority in testing. These sites may include sites
adjacent to occupied dwellings or other noise sensitive receptor sites. Sites shall be selected to
represent the locations where the background soundscapes reflect the quietest locations of the
sensitive receptor sites. Background sound levels (and one-third octave band sound pressure
levels for the sound measuring consultants file) shall be obtained according to the definitions
and procedures provided in the ordinance and recognized acoustical testing practice and
standards.

All properties within the proposed WES project boundaries will be considered for this study.

One test shall be conducted during the period defined by the months of April through
November with the preferred time being the months of June through August. These months are
normally associated with more contact with the outdoors and when homes may have open
windows during the evening and night. Unless directed otherwise by the LGA the season
chosen for testing will represent the background soundscape for other seasons. At the discretion
of the LGA, tests may be scheduled for other seasons.

All measurement points (MPs) shall be located with assistance from with the LGA staff and
property owner(s) and positioned such that no significant obstruction (building, trees, etc.)
blocks sound and vibration from the nearest proposed WES site.
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Duration of measurements shall be a minimum of ten continuous minutes for each criterion at
each location. The duration must include at least 6 minutes that are not affected by transient
sounds from near-by and non-nature sources. Multiple 10 minute samples over longer periods
such as 30 minutes or one (1) hour may be used to improve the reliability of the La values. The
ten minute sample with the lowest valid Lso values will be used to define the background sound.

The tests at each site selected for this study shall be taken during the expected ‘quietest period of
the day or night’ as appropriate for the site. For the purpose of determining background sound
characteristics the preferred testing time is from 10pm until 4 am. If circumstances indicated that
a different time of the day should be sampled the test may be conducted at the alternate time if
approved by the Town.

Sound level measurements must be made on a weekday of a non-holiday week. Weekend
measurements may be taken at selected sites where there are weekend activities that may be
affected by WTi sound.

Measurements must be taken at 1.2 to 1.5 meters above the ground and at least 15 feet from any
reflective surface following ANSI 12.9 Part 3 protocol including selected options and other
requirements outlined later in this Section.

Reporting

1. For each Measurement Point and for each measurement period, provide each of the following
measurements:

a. LAEq, LlO, and Lgo, in dBA
b. I_Ceq r LlOI and LBO; in dBC

2. A narrative description of any intermittent sounds registered during each measurement. This
may be augmented with video and audio recordings.

3. A narrative description of the steady sounds that form the background soundscape. This may
be augmented with video and audio recordings.

4, Wind speed and direction at the Measurement Point, humidity and temperature at time of
measurement will be included in the documentation. Corresponding information from the
nearest 10 meter weather reporting station shall also be obtained.

Measurements taken when wind speeds exceed 2m/s (4.5 mph) at the microphone location will
not be considered valid for this study. A windscreen of the type recommended by the
monitoring instrument’s manufacturer must be used for all data collection.

5. Provide a map and/or diagram clearly showing (Using plot plan provided by LGA or
Applcant):

e The layout of the project area, including topography, the project boundary lines, and
property lines.

¢ The locations of the Measurement Points.

¢ The minimum and maximum distance between any Measurement Points.

e The location of significant local non-WFS sound and vibration sources.

¢ The distance between all MPs and significant local sound sources. And,

o The location of all sensitive receptors including but not limited to: schools, day-care
centers, hospitals, residences, residential neighborhoods, places of worship, and elderly
care facilities.
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Sites with Existing Wind Energy Systems
Two complete sets of sound level measurements must be taken as defined below:

1 One set of measurements with the wind generator(s) off unless the LGA elects to substitute the
sound data collected for the background sound study collected as part of an earlier baseline
study. Wind speeds must be suitable for background testing.

9 One set of measurements with the wind generator(s) running with wind speed at hub height
sufficient to meet nominal power output or higher and at 2m/s or below at the microphone
location. Conditions should reflect the worst case sound emissions from the WES project. This
will normally involve tests taken during the evening or night when winds are calm (2m/sec or
less) at the ground surface yet, at hub height, sufficient to operate the turbines.

Sound level measurements and meteorological conditions at the microphone shall be taken and
documented as discussed above.

Sound level Estimate for Proposed Wind Energy Systems (when adding more WTi to existing project)

In order to estimate the sound impact of the proposed WES project on the existing environment
an estimate of the sound produced by the proposed WES(s) under worst-case conditions for
producing sound emissions must be provided. This study may be conducted by a firm chosen by
the WES operator with oversight provided by the LGA.

The qualifications of the firm should be presented along with details of the procedure that will
be used, software applications, and any limitations to the software or prediction methods.

Provide the manufacturer's sound power level (Lw) characteristics for the proposed WES(s)
operating at full load utilizing the methodology in IEC 61400-11 Wind Turbine Noise Standard.
Provide one-third octave band L., sound power level information from 6.3 Hz to 10k Hz. Furnish
the data with and without A-weighting. Provide sound pressure levels predicted for the WES(s)
in combination and at full operation and at maximum sound power output for all areas where
the predictions indicate dBA levels of 30 dBA and above. The same area shall be used for
reporting the predicted dBC levels. Contour lines shall be in increments of 5 dB.

Present tables with the predicted sound levels for the proposed WES(s) in dBA, dBC and atall
octave band centers (8 Hz to 10k Hz) for distances of 500, 1000, 1500, 2000, 2500 and 5000 feet
from the center of the area with the highest density of WES(s). For projects with multiple
WIS(s), the combined sound level impact for all WES(s) operating at full load must be
estimated.

The above tables must include the impact (increased dBA and dBC above baseline Lo
Background sound levels) of the WES operations on all residential and other noise sensitive
receiving locations within the project boundary. To the extent possible, the tables should include
the sites tested in the background study.

Provide a contour map of the expected sound level from the new WES(s), using 5 dBA and 5
dBC increments created by the proposed WES(s) extending out to a distance of at least 2500 feet
from the project boundary or the 35 dBA or 50 dBC boundary whichever is greater.

Provide a description of the impact of the proposed sound from the WES project on the existing
environment. The results should anticipate the receptor sites that will be most negatively

impacted by the WES project and to the extent possible provide data for each MP thatare likely
" to be selected in the background sound study (note the sensitive receptor MPs):
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1. Report expected changes to existing sound levels for Laeq Lip and Lo, in dBA
2. Report expected changes to existing sound levels for Tceq Lio and Log, in dBC

3. Report the predicted sound pressure levels for each of the 1/1 octave bands as un-weighted
dB in tabular form from 8 Hz to 10k Hz.

4. Report all assumptions made in arriving at the estimate of impact, any limitations that might
cause the sound levels to exceed the values of the estimate, and any conclusions reached
regarding the potential effects on people living near the project area. If the effects of
coherence, worst case weather, or operating conditions are not reflected in the model a
discussion of how these factors could increase the predicted values is required.

5 Include an estimate of the number of hours of operation expected from the proposed WES(s)
and under what conditions the WES(s) would be expected to run. Any differences from the
information filed with the Application should be addressed.

V. Post-Construction Measurements

Post Construction Measurements should be conducted by a qualified noise consultant selected
by and under the direction of the LGA. The requirements of this Appendix for Sites with
Existing Wind Energy Systems shall apply

1. Within twelve months of the date when the project is fully operational, and within two weeks
of the anniversary date of the Pre-construction ambient noise measurements, repeat the existing
sound environment measurements taken before the project approval. Post-construction sound
level measurements shall be taken both with all WES(s) running and with all WES(s) off except
as provided the ordinance.

2. Report post-construction measurements to the LGA using the same format as used for the
background sound study.

3 Project Boundary: A continuous line encompassing all WES(s) and related equipment
associated with the WES project.

V. REFERENCES

ANSI/ASA 512.9-1993/Part 3 (R2008) - American National Standard Quantities and Procedures for
Description and Measurement of Environmental Sound, Part 3: Short-Term Measurements with an
Observer Present.

This standard is the second in a series of parts concerning description and measurement of
outdoor environmental sound. The standard describes recommended procedures for
measurement of short-term, time-average environmental sound outdoors at one or more
locations in a community for environmental assessment or planning for compatible land uses
and for other purposes such as demonstrating compliance with a regulation. These
measurements are distinguished by the requirement to have an observer present. Sound may be
produced by one or more separate, distributed sources of sound such as a highway, factory, or
airport. Methods are given to correct the measured levels for the influence of background sound.
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For the purposes of this ordinance the options that are provided in ANSI 512.9-Part3 (2008) shall
be applied with the additional following requirements:

Wind Turbine Siting Acoustical Measurements
ANSI $12.0 Part 3 Selection of options and other requirements

5.2 background sound: Use definition (1) “tong-term’

5.3 long-term background sound: The L excludes short term background sounds

5.4 basic measurement period: Ten (10} minutes Lo min)

5.6 Sound Measuring Instrument: Type 1integrating meeting ANSES1.43

6.5 Windscreen: Required

7.1 Long-term background sound

77 Data collection Methods: Second method Observed samples to avoid contamination by short term sounds
{purpose: to avoid loss of statistical data)

8 Source(s) Data Collection; All requirements in ANSI 512,18 Method #2 precision to the extent possible
while still permitting testing of the conditions that lead to comptlaints.

8.3{a) All meteorological observations required at both (not either} microphone and nearest 10m weather
reporting station.

8.3(b) For a 10 minute sound measurement {o be valid the wind velocity shall not exceed 2m/s (4.5 mph)
measured less than 5m from the microphone. Compliance sound measurements shall not be taken when
winds exceed 4my/s.

8.3(c} In addition to the required acoustic calibration checks the sound measuring instrument internal noise
floor must also be checked at the end of each series of ten minute measurements and no less frequenily
than once per day. Insert the microphone into the acoustic calibrator with the calibrator signal off.
Record the observed dBA and dBC reading from the sound level meter or other recording instrument to
determine an approximation of the instrument self noise. This calibrator covered microphone must
demonstrate that the results of this test are at least 5 dB below the immediately previous ten minute
acoustic test results for the acoustic data to ke valid. This test is necessary to detect undesired increase in
the microphone and sound level meter internal self noise. As a precaution sound measuring
instrumentation should be removed from any air conditioned space at least an hour before use. Nighttime
measurements are often performed very near the dew point. Minor moisture condensation inside a
microphone or sound level meter can increase the instrument self noise and void the data.

8.4 to the end: The remaining sections of ANSI 512.9 Part 3 Standard do not apply.

ANSI| $12.18-1994 {R2004) American National Standard Procedures for Outdoor Measurement of Sound
Pressure Level

This American National Standard describes procedures for the measurement of sound pressure
levels in the outdoor environment, considering the effects of the ground, the effects of refraction
due to wind and temperature gradients, and the effects due to turbulence. This standard is
focused on measurement of sound pressure levels produced by specific sources outdoors. The
measured sound pressure levels can be used to calculate sound pressure levels at other distances
from the source or to extrapolate to other environmental conditions or to assess compliance with
regulation. This standard describes two methods to measure sound pressure levels outdoors.
METHOD No. 1: general method; outlines conditions for routine measurements, METHOD No.
2: precision method; describes strict conditions for more accurate measurements. This standard
assumes the measurement of A-weighted sound pressure level or time-averaged sound pressure
level or octave, 1/3-octave or narrow-band sound pressure level, but does not preclude
determination of other sound descriptors.

33 0of 35



VERSION 1.0 CRITERIA FOR SITING WIND TURBINES TO PREVENT HEALTH RISKS FROM SOUND 7/30/2008
George W. Kamperman, n¢e and Richard R. James, nce

ANSI $1.43-1997(R2007) American National Standard Specifications for Integrating Averaging Sound
Level Meters

This Standard describes instruments for the measurement of frequency-weighted and time-
average sound pressure levels. Optionally, sound exposure levels may be measured. This
standard is consistent with the relevant requirements of ANSI $1.4-1983(R 1997) American
National Standard Specification for Sound Level Meters, but specifies additional characteristics
that are necessary to measure the time-average sound pressure level of steady, infermittent,
fluctuating, and impulsive sounds.

ANSI $1.11-2004 American National Standard 'Specification for Octave-Band and Fractional-Octave-
8and Analog and Digital Filters'

This standard provides performance requirements for analog, sampled-data, and digital
implementations of bandpass filters that comprise a filter set or spectrum analyzer for acoustical
measurements. It super-sedes ANSI 51.11-1986 (R1998) American National Standard
Specification for Octave-Band and Frac-tional-Octave-Band Analog and Digital Filters, and is a
counterpart to International Standard IEC 61260:1995 Electroacoustics - Octave-Band and
Fractional-Octave-Band Filters. Significant changes from ANST 51.11-1986 have been adopted in
order to conform to most of the specifications of IEC 61260:1995. This standard differs from [EC
61260:1995 in three ways: (1) the test methods of IEC 61260 clauses 5 is moved to an informative
annex, (2) the term 'band number,' not present in TEC 61260, is used as in ANSI 51.11-1986, (3)
references to American National Standards are incorporated, and (4) minor editorial and style
differences are incorporated.

ANSI $1.40-2006 American National Standard Specifications and Verification Procedures for Sound
Calibrators

{EC 61400-11

Second edition 2002-12, Amendment1 2006-05

IEC 61400-11

Second edition 2002-12, Amendment1 2006-0

Wind turbine generator systems —Part 11: Acoustic noise measurement techniques

The purpose of this part of IEC 61400 s to provide a uniform methodology that will ensure
consistency and accuracy in the measurement and analysis of acoustical emissions by wind
turbine generator systems. The standard has been prepared with the anticipation that it would
be applied by:

e the wind turbine manufacturer striving to meet well defined acoustic emission performance
requirements and/ or a possible declaration system;

o the wind turbine purchaser in specifying such performance requirements;

s the wind turbine operator who may be required to verify that stated, or required, acoustic
performance specifications are met for new or refurbished units;

o the wind turbine planner or regulator who must be ableé to accurately and fairly define
acoustical emission characteristics of a wind turbine in response to environmental
regulations or permit requirements for new or modified installations.
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This standard provides guidance in the measurement, analysis and reporting of complex
acoustic emissions from wind turbine generator systems. The standard will benefit those parties
involved in the manufacture, installation, planning and permitting, operation, utilization, and
regulation of wind turbines. The measurement and analysis techniques recommended in this
document should be applied by all parties to insure that continuing development and operation
of wind turbines is carried out in an atmosphere of consistent and accurate communication
relative to environmental concerns. This standard presents measurement and reporting
procedures expected to provide accurate results that can be replicated by others.

END OF PROCEDURE
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554.01 DEFINITIONS.

Subdivision 1. Scope. The definitions in this section apply to this chapter.

Subd. 2. Government. "Government" includes a branch, department, agency,
official, employee, agent, or other person with authority to act on behalf of the federal
government, this state, or any political subdivision of this state, including
municipalities and their boards, commissions, and departments, of other public

authority.

Subd. 3. Judicial claim; claim. "Judicial claim" or "claim" includes any civil
lawsuit, cause of action, claim, cross-claim, counterclaim, or other judicial pleading
or filing seeking damages for an alleged injury. "Judicial claim" does not include a

. claim solely for injunctive relief.

Subd. 4. Moetion. "Motion" includes any motion to dismiss, motion for summary
judgment, or any other judicial pleading filed to dispose of a judicial claim.

Subd. 5. Moving party. "Moving party” means any person on whose behalf the
motion described in section 554.02, subdivision 1, is filed seeking dismissal of an
action under this chapter.

Subd. 6. Public participation. "Public participation" means speech or lawful
conduct that is genuinely aimed in whole or in part at procuring favorable government
action.

Subd. 7. Responding party. "Responding party" means any person against
whom a motion described in section 554.02, subdivision 1, is filed.

History: 1994 ¢ 566 s 1
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554.02 PROTECTION OF CITIZENS TO PARTICIPATE IN GOVERNMENT.

Subdivision 1. Applicability. This section applies to any motion in a judicial
proceeding to dispose of a judicial claim on the grounds that the claim materially
relates to an act of the moving party that involves public participation.

Subd. 2. Procedure. On the filing of any motion described in subdivision 1:

(1) discovery must be suspended pending the final disposition of the motion,
including any appeal; provided that the court may, on motion and after a hearing and
for good cause shown, order that specified and limited discovery be conducted;

(2) the responding party has the burden of proof, of going forward with the
evidence, and of persuasion on the motion;

(3) the court shall grant the motion and dismiss the judicial claim unless the
court finds that the responding party has produced clear and convincing evidence that
the acts of the moving party are not immunized from liability under section 554.03;

and

(4) any governmental body to which the moving party's acts were directed or the
attorney general's office may intervene in, defend, or otherwise support the moving

party.
History: 1994 ¢ 566 s 2
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554.03 IMMUNITY.

Lawful conduct or speech that is genuinely aimed in whole or in part at
procuring favorable government action is immune from liability, unless the conduct
or speech constitutes a tort or a violation of a person's constitutional rights.

History: 1994 ¢ 566 s 3
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554.04 FEES AND DAMAGES.

Subdivision 1. Attorney fees and costs. The court shall award a moving party
who prevails in a motion under this chapter reasonable attorney fees and costs
associated with the bringing of the motion.

Subd. 2. Damages. (a) A moving party may petition the court for damages under
this section in conjunction with a motion under this chapter.

(b} If 2 motion under this chapter is granted and the moving party demonstrates
that the respondent brought the cause of action in the underlying lawsuit for the
purpose of harassment, to inhibit the moving party's public participation, to interfere
with the moving party's exercise of protected constitutional rights, or otherwise
wrongfully injure the moving party, the court shall award the moving party actual
damages. The court may award the moving party punitive damages under section
549.20. A motion to amend the pleadings under section 549.191 is not required under
this section, but the claim for punitive damages must meet all other requirements of

section 549.191.
History: 1994 ¢ 56654, 1995 ¢ 186598
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554.045 ACTION IN DISTRICT COURT.

A person may bring an action under this section in state district court against a
respondent who has brought a claim in federal court that materially relates to public
participation by the person. If the person demonstrates that the respondent's action in
federal court was brought for the purpose of harassment, to inhibit the person's public

participation, to interfere with the person's exercise of protected constitutional rights,
or otherwise wrongfully injure the person, the court shall award the person actual
damages and reasonable attorney fees and costs. The court may award the person

punitive damages under sectio SeL et W
History: 1997 ¢ 209 s 1
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549.20 PUNITIVE DAMAGES.

Subdivision 1. Standard. (a) Punitive damages shall be allowed in civil actions
only upon clear and convincing evidence that the acts of the defendant show
deliberate disregard for the rights or safety of others.

(b) A defendant has acted with deliberate disregard for the rights or safety of
others if the defendant has knowledge of facts or intentionally disregards facts that
create a high probability of injury to the rights or safety of others and:

(1) deliberately proceeds to act in conscious or intentional disregard of the high
degree of probability of injury to the rights or safety of others; or

(2) deliberately proceeds to act with indifference to the high probability of injury
to the rights or safety of others.

Subd. 2. Master and principal. Punitive damages can properly be awarded
against a master or principal because of an act done by an agent only if:

(a) the principal authorized the doing and the manner of the act;

(b) the agent was unfit and the principal deliberately disregarded a high
probability that the agent was unfit;

(c) the agent was employed in a managerial capacity with authority to establish
policy and make planning level decisions for the principal and was acting in the scope
of that employment; or

(d) the principal or a managerial agent of the principal, described in clause (¢),
ratified or approved the act while knowing of its character and probable
consequences. ‘

Subd. 3. Factors. Any award of punitive damages shall be measured by those
factors which justly bear upon the purpose of punitive damages, including the
seriousness of hazard to the public arising from the defendant's misconduct, the
profitability of the misconduct to the defendant, the duration of the misconduct and
any concealment of it, the degree of the defendant's awareness of the hazard and of its
excessiveness, the attitude and conduct of the defendant upon discovery of the
misconduct, the number and level of employees involved in causing or concealing the
misconduct, the financial condition of the defendant, and the total effect of other
punishment likely to be imposed upon the defendant as a result of the misconduct,
including compensatory and punitive damage awards to the plaintiff and other
similarly situated persons, and the severity of any criminal penalty to which the
defendant may be subject.

Subd. 4. Separate proceeding. In a civil action in which punitive damages are
sought, the trier of fact shall, if requested by any of the parties, first determine
whether compensatory damages are to be awarded. Evidence of the financial
condition of the defendant and other evidence relevant only to punitive damages is

httos://www.revisor.leg.state.mn.us/statutes/71d=549.20 7/21/2009
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not admissible in that proceeding. After a determination has been made, the trier
of fact shall, in a separate proceeding, determine whether and in what amount
punitive damages will be awarded.

Subd. 5. Judicial review. The court shall specifically review the punitive
damages award in light of the factors set forth in subdivision 3 and shall make
specific findings with respect to them. The appellate court, if any, also shall review
the award in light of the factors set forth in that subdivision. Nothing in this section
may be construed to restrict either court's authority to limit punitive damages.

History: 1978 ¢ 738 s 4, 1986 ¢ 444, 1990 ¢ 555 s 15-18
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Petition topic

SLAPP suits
By Lori Potter
Partner, Kaplan Kirsch & Rockwell

Short of a gun to the head, a greater threat to First Amendment
expression can scarcely be imagined. — Judge 1. Nicholas Colabella
(1992)

Strong statement or overstatement? Judge Cofabella was referring to the threat
posed by Strategic Lawsuits Against Public Participation, or "SLAPPs." SLAPPs are
lawsuits filed in response to or retaliation for citizen communications with
government entities and employees.

Citizens have been sued for testifying before their city councils and county
commissions, about building permit and zoning change applications, for expressing
concerns to school board members, and for reporting violations of environmental
laws to regulatory agencies, to give just three of thousands of examples. In short,
these citizens were sued for doing exactly what the Constitution allows and
encourages them to do, which accounts for Colabella’s strong words in Gordon v.
Marrone, a 1992 New York case.

The particular provision of the First Amendment that is threatened by SLAPPs is the
petition clause ("Congress shall make no law " abridging the " right of the pecple "
to petition the Government for a redress of grievances"). George Pring and Penelope
Canan, the authors of the leading work on the topic, SLAPPs: Getting Sued for
Speaking Out (and the coiners of the acronym), have dubbed the petition clause
"the unknown soldier of the Bill of Rights."

While the petition clause may be less renowned than the First Amendment’s
guarantees of free speech, press and religion, the right it protects is every bit as
basic to our form of government.

In a representative democracy, public participation is the cornerstone of the

system; it is a bedrock principle that connects government to the governed. It
legitimizes the system and helps to make government accountable. On a day-to-day
basis we rarely think about it in the exalted terms of its intellectual, legal or policy
underpinnings, which go back to Aristotle and the Magna Carta, among other
sources. We simply take for granted what is both obvious and invisible: Public
participation in government is a creed by which the nation lives. Public participation K
— i.e., petitioning — ranges from the sublime to the messy, but it is authorized and
encouraged by procedures and forms at every level of every branch of our
government. That is why being sued for engaging in petitioning activities not only
strikes one as incongruous but indeed is antithetical to our form of constitutional
democracy.

The phenomenon of suing an individual who communicates with or tries to influence
the government is common. Pring and Canan’s naticnal study in the early 1990s
found thousands of examples of SLAPPs. Their study also found countless additional
examples of threats of lawsuits that had the same desired effect: causing citizens to
rethink and retreat from their public participation for fear of costly and time-
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consuming litigation.

SLAPP complaints do not arrive bearing claims labeled as "SLAPPs." Typically, a
"SLAPPer" brings causes of action for defamation, conspiracy, abuse of process,
interference with contract, and other common-law claims. As Pring and Canan point
out, the first — and sometimes highest — hurdle for an attorney defending against a
SLAPP for the first time is recognizing that what may appear to be a garden-variety
tort claim is not, and that such a claim may be effectively prevented from becoming
a lawsuit if it targets speech to any branch of government.

Petition-clause immunity as a defense against SLAPPs

When SLAPPs are defended against on the basis of the petition clause of the First
Amendment, nearly all such litigation is dismissed, or summary judgment is entered
for the defendant, as Pring and Canan note. Consequently, most of the reported
case law is favorable to SLAPP defendants. This lopsided win-loss record has done
nothing to discourage the filing of SLAPPs, however. Pring and Canan concluded that
SLAPPers do not sue to achieve a litigation cutcome; rather, they file to silence their
opposition. Generally, the mere filing of the suit — or just the threat of suit —
accomplishes that purpose,

The U.S. Supreme Court and the lower federal courts {and many state courts) have
found that the petition clause provides an immunity to citizens who speak out to
influence the government. This immunity is sometimes known as Noerr-Pennington
immunity, because it has its roots in a line of antitrust cases that hold that efforts to
influence public officials through lobbying, publicity, and other contact are protected
by the petition clause (and are not a violation of antitrust law) even when the
petitioning activity is undertaken for a disfavored motive, such as eliminating
competition. (See United Mine Workers v. Pennington, 1965; EFastern Raifroad
Presidents Conference v. Noerr Motor Freight, 1961.)

Later Supreme Court decisions also make clear that "Noerr-Pennington immunity” is
synonymous with First Amendment immunity and applies to petitioning and to
claims outside the antitrust context. For example, in NAACP v. Claiborne Hardware
(1982), the Court overturned judgments in favor of merchants whose businesses
had been economically harmed by a boycott. The NAACP organized a boycott and
picketing to support its petition to the local government for passage of anti-
discrimination laws to advance racial equality and integration. The Court relied on
the Noerr-Penningtan line of cases and held that all of the NAACP’s conduct was
immunized by the First Amendment, notwithstanding the incidental economic
impact on merchants. Accordingly, the Court overturned the holdings of the state
courts of Mississippi and accorded immunity to the NAACP against state-law claims.

Two more-recent Supreme Court decisions in antitrust litigation, Professional Real
Estate Investors v, Columbia Pictures, (1993) and Columbia v. Omni Qutdoor
Advertising (1991), applied petition-clause analysis and clarified the burden faced
by a plaintiff challenging petitioning activity. When it appears that a piaintiff's claims
are lodged in response to a defendant’s legitimate use of government processes, a
court must apply heightened scrutiny to those claims and dismiss them unless they
can clear a high barrier,

Under the test first articulated in Omni, a defendant is entitled to immunity unless a
plaintiff can demonstrate that defendant’s petitioning was "a sham.” This requires
the piaintiff to prove that a defendant used government processes as a "weapon."
This inquiry looks not at the defendant’s intent or purpose, but at whether the
defendant’s efforts were not genuinely aimed at procuring favorable government

http://'www. firstamendmentcenter.org/petition/topic.aspx ?topic=slapp&printer-friendly=y 7/29/2009
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action at all. So long as the defendant acts to obtain a government cutcome — a
decision, action, or refusal to act — the defendant’s petitioning is not a sham and
enjoys immunity under the petition clause. A winning petition — e.g., a successful
lawsuit, or a request to an administrative agency that is acted upon favorably — by
definition is not "a sham." At the motion-to-dismiss or summary-judgment stage,
then, the standard is an objective one that looks to the outcome of the process
defendant engaged in, not a subjective one that locks to defendant’s intent. This
result is consistent with the petition-clause goal of encouraging and protecting
speech directed to the government.

Professional Real Estate Investors presented the question of petition-clause
immunity as applied to counterclaims in litigation and set forth a two-part definition
of "sham.” The first prong requires a plaintiff to show that a citizen’s
communications with government agencies were "objectively baseless.” The second
prong, which a court need not even consider if a plaintiff cannot satisfy the first, is
the test articulated in Omni: whether the defendant’s communications were not
genuinely aimed at procuring favorable government action. The SLAPPer bears the
burden of proof on both prongs and must meet that burden at the moticn-to-
dismiss or summary-judgment stage of the case.

Many state courts have fashioned similar tests under the petition clauses of their
state constitutions, or have applied First Amendment petition-clause immunity to
claims arising in state courts. {(See, e.qg., Protect Qur Mountain Envircnment, Inc. v.
District Court, a 1984 Colorado case. The “sham"” burden of proof has been codified
in some states’ anti-SLAPP statutes. (See a list of states with laws protecting SLAPP

victims.)

Disposing of cases on the basis of petition-clause immunity

The policy underlying First Amendment immunity requires prompt dismissal of
claims invalidated by petition-clause immunity, sparing the courts and litigants the
costs and time otherwise expended on litigation targeted at protected petitioning
activities. Although experience shows that nearly all claims targeting petitioning are
eventually dismissed, the mere filing of the action causes a citizen to pay a high
price in time, money and peace of mind for having exercised the constitutional right
to petition the government.

In the Omni case, the Supreme Court indicated that in order to achieve the geoal of
minimizing intrusion on the First Amendment, lawsuits that attack constitutionally
protected petitioning activities must be dismissed by the court on motion, not heard
by a jury at trial, except in those rare instances when a plaintiff can prove the
defendant’s petitioning comes within the "sham" exception to immunity. First
Amendment petitioning activity is chilled by allowing a plaintiff to conduct discovery,
go to trial, and otherwise exhaust the time and resources of a defendant on claims
that cannot cross the immunity threshold,

Courts also have achieved the goal of early review and dismissal by enforcing strict
pleading standards as a result of the assertion of immunity as a ground for
dismissal. (Pleading standards are the legal requirements for pleading a cause of
action in court.) Where a claim touches upon the right to petition, many courts will
apply a heightened pleading standard (see, e.g., Oregon Natural Resources Council
v. Mohla, a 1991 case from the 9th Circuit). These courts concur with the conclusion
Pring and Canan made after their study: There is a danger that the mere filing of
the action will chill the exercise of First Amendment rights, and this demands more
specific allegations than would otherwise be required. Specifically, a plaintiff cannot
overcome the target’s First Amendment immunity if it fails to allege that defendant

http://www firstamendmentcenter.org/petition/topic.aspx?topic=slapp&printer-friendly=y
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“communicated with government for a reason other than to support petitioning
activity. In other words, some courts have held that to survive a motion to dismiss a
plaintiff must allege that defendant engaged in tortious activity for some purpose
other than to influence a governmental agency or process. The certification
requirements of Rule 11 of the Federal Rules of Civil Procedure and its state
counterparts would apply to such allegations.

SLAPPs and the news media
A lawsuit in Massachusetts has raised the question of whether anti-SLAPP statutes

apply to the news media.

The suit, Dugas v. Robbins, being heard in 2008 the Barnstable Massachusetts
Superior Court, involves blogger Peter Robbkins and a post he and an anonymous
poster made in the blog "The Robbins Report™ on the community Web site Cape Cod
Today. In the post, Robbins criticized various individuals who challenged and
delayed the dredging of Barnstable Harbor. Some of the individuals, including
Joseph Dugas and his attorney, Paul Revere 111, sued Robbins for defamation. In
return Robbins filed a motion to dismiss under Massachusetts’ anti-SLAPP statute,

On Nov. 17, 2008, Judge Robert Rufo denied Robbins’ motion to dismiss under the
statute. Rufo found that Robbins’ actions, by his own admission during his
deposition, did not amount to petitioning activity because he was not personally
trying to influence a government proceeding. In addition, Rufo found that Robbins’
article fell outside the purview of the anti-SLAPP statute because the article
appeared on a for-profit Web site and Robbins receives compensation for his
contributions.

Whether a SLAPP statute applies to media depends on the wording of the statute. In
the Delaware statute, for instance, a specific mention is made of a defendant's
“report[ing] on” an "action involving public petition and participation.” On the other
hand, Washington, the first state to enact a SLAPP law, makes clear that its law
applies only to one who communicates directly to a government agency or a “self-
regulatory organization” that has been delegated authority by the government.

In other states the courts have offered their opinions on who is covered by the
statute. In a concurring opinion, Georgia Court of Appeals Judge Frank M. Eidridge
explicitly stated that the Georgia anti-SLAPP statute “was never intended to protect
the media from tort liability” such as libel or invasion of privacy.

Updated December 2008
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Bolier updata may cost $5 mlillion less than planned
Savings wauld be In not Instaling sarne advanced poilution control equipment

By Reon

B :
C’ POSTED: June 24, 2009

NEW ULM - A rullng from the U.5. Environmental Frotection Agency on whether the modifications needed

_-to convert Boller No, 4 to burn coal and blo-fuel Instead of natural gas can be considered "routine
malintenance, repalt and replacamant should be iImminent,” Planning and Development Engineer Pat
Wrase told the New Ulm Public Utlitles Commisslon Tuesday,

- “Examination of the existing permit for the Boller No. 4 has Tound that If major modifications are not
implemented and the boller Is modifled minimally In order to simply repalr items that have sufferad from
deferred malntenance, k may be possibie to meet emissions regulations for the [Powder River Basin] coa
utlization project with only the Installation of a baghouse for the ramoval of particulate matter,” Wrase
reported, '

"This minor work would be consldered 'routine malntenance, rapalr and replacement,” he sald.

Conseguantly, the Inittal estimate of the capital cost reducticn for the project - If the reduced pemitting
strataqy 1s Accmpyae - appr@imnfaim'm“lll on, Wrase gald. " —

As Dirsctor Gary Glelsner noted, the savings would be In not having to_install some of the advanced
pollution control agquipment.

- The commission aise adopted an appendlx to the Clty of New Ulm/Public Utllitles Commilssion Personnel
Policy Manual that is titled "Appendix N Driver's License Retentlon Policy." '

Basically, the policy outlines the potantial punlshment for a PUC employee whose job requires that the
smployee needs & driver's llcense to perform assigned dutles wiil be In for If that empioyee's |icanse Is
suspended for any reeson,

"The Issua [% thet they get one shot, but If 1t happens a second time, they're out,” Clty Manager Brian
Gramentz teld the commissian.

As tha utlllty nears the nﬁld-pcint of Ita fiscal year, the utility's net margin through five menths tralls the
net margln In 2008 oy $32,268, However, the net margin after In lleu of taxes this year, $891,975, Is
nearly $30,000 shead of budget, as was last year's net margi of $924,243,

Ron Larsen can he reached at rlamien@nuioyrnal.com (- y ‘
| Cﬂ’h\,‘mﬂq" +o %M%Bg&eéﬁﬂ}a

%S&{(%Bfw 4. |
S A Tler Oc;f'-&‘fﬂ\ Mdﬁ

hﬂp://www.nujourrmLaam/page/cmtcm.datnil]i&/SD?’?’?B'.html?showlay out=0 6/29/2009
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PUC acts on bolier conversion
B ff Writar

POSTED: Octaber 29, 2008 1)

NEW ULM - The New Hm Public Utliltles Commission took & glant step forward Tuesday In converting
fioller No. 4 fram natural gas to burning coal 2nd other soild fuel by suthorizing Sargent & Lundy to
prepara plans and specifications nesded for the cenversien,

. “That actlon followed the commission's appraval of an agreamant with Northern States Power [dlviston of
: Xeel Energy] to sell 25 megewatts of capacity frurn Combustion Turblne No. 7 to NSP for a five-ysar
' perlod, starting une ;

The contract with Sargent & Lundy anticlpates paylng the Chicago firm up to $1,895,000 "to conduct,

detalled engineering Including the preparation of plans and specifications for the conversion of Boller No.
4 from rmatural gas to solid fual," according to Utlity Planning and Devalopment Bhgineer Pat Wrase,
el e e o et e R ———y

"Tha estimated cast of the Boller MNo. 4 Improvements 15 estimated at $18,119,584 for the coal-only
project with 'time use’ coal dellverles, This cost was estimated by Jahsen Combustion and Boller
Technoiogles during tha feasibliity study conducted earller this year,” Wrase sald.

Sargent & Lundy has estimated tha englneering and des!gn fees for Its portion of the profect at
31,645,000, and "It s estimated that Jansen's Involvement would regulre an additional 250,000 of
engineerlng and design expendifures," Wrase continued,

“he total estimated Tee for the engineering and design work assoclated with the Bollar No. 4
‘mocdifications 1s £1,8%95,000 or 11,88 parcent of the estimated construction costs,” he sald,

 When Commissioner Naorm Maetvitie wonderad If the total fee might be a bit high, he waa assured by Wrase
end City Manager Brian Grameniz that for 2 ore-of-a-kind englneering project Hie this one, It wags within

set limits.

It's not like road construction prolecis whare the englneering Is much tha same for each project,
Gramentz sald.

"One of the four recornmendations of the Naw Ulm Public Utllity's long range powsr supply plan was to
: % nomic_bereflt of the clty's two combustion turbirie generators through capaclty salag,
This reserve - it's there for emergency purposes,” wrase sald, o —— .

PP

“Pha confirmation agreement with NSP wauld sell 25MW of cur Combustion Turbine No, 7 capacity to
5P, [and] the agreament would provide NUPUC 42,025,000 In revenue over the S-year terrm of the
agresment ar $405,000 per year." PRE— ——

v

The commission also received coples of New Ulm Public Utiities’ preliminary $42.2 milion budget for
2009 and set Tuesday, Nav. 25, at 3 p.m. a5 tha data for a detalled review of the prellminary budget in
tha Clty Ceuncll chambers. .

hup:f/www.-nujeﬁm&l.cém:.’pagek’unntcnt.detaividfﬁos’620.htrnl?showlaynut'—“0 . 6/29/2009
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I noting that the budget anticipates operating Income of $42,122,072 , which Is boistered by $1,153,321
?'( - |n nen-gperating Incomea to provide 2 net Income over exFanses of $1,062,278, "It's bean vary difficult to
© maintain profitability with the flat sales,” Director Gary Glelsner sald.

x- That's why ratencreases havea been Bullt Into both the District Energy and Wéstewatar divisions, Gleisner
ald. :

The commission adopted a General Safaty Rules Follcy far the New Ulm Public Utliitles Commission, which
Gramentz characterized as bringing all the various safety riles frorm varlous agendcies Into one bocklet.

1t also approved the Identity Thaft Prevention Program (Red Fiag Rula) policy, whick I to be implemented -
Nov. 1, 2008, and the Minnesota Water Agency Responsa Network {(mnWarn) Mutual Ald Agreement
which now goes to the New Uim City Councll for adoption.

Ron Larsen can be reached at rlarsan@nyjournal.com

Subscrile o The Journal

- http:ffwww.nujuumal.cunﬂpagc/cuntcnt.dntafﬂidﬁ03'62'0.']1tm1?£hnw1ay0u1?-0 ' : 6/29/2009
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Firm saeks wind project near Morgan_ Bm-w-n Go-
Turbines would be in Eden Township

By Fritz Busch Journal Staff Writer

POSTED: Jupe 24, 2009

" 21-turbine, 31,5 megawatt Large Wind Energy Converslon System (LWECS) southeast af Morgan In

./ NEW ULM - Brows County Commissioners !earhed Tuesday that a Minneapolis-based firm wants to bulld 5
Brown and Redwood countles,

WIith construction and project comimissioning planred for this year, Margan Wind saeks expeditious review
and issuance of 3 site permit, accarding to a letter addressed to the Minnesoty Public Utlitias
Commission, dated May 22, 2009, signed by Jeff Wright, .

Brown County Adminlstrator Chuc'k Enter 52ld 1,200-foot residential setbacks are part of tha project that
Includes 10,880 acres {17 squara rlles).

Enter sald he would keep commissloners advlsed on when the Minnesota PUC would hotd a hearing on the
wind project,

. Froject gite elevation ranges from 1,001-1,056 feat above sea javel, between State Highway 68 and -
- Geunty-rilghway 30 In Eden Townghig, Browr County and Morgan Townshlp, Redwood County . :

Most of the turbines would be focated north and northwest of Evan in Brown County.

County cormmissioners approvad a resclution to support a smail-scale wind pt'ojecr: by & 5-0 vote on Apr!l
4, 2006,

In other action, commissioners approved:

A revised Home Heslth Alde and Homemaket Servica Folicy, according to state requirements, supérv!slng
once every § months instead of every 3 months.

In her repert, Brown County Publlc Health Director Karen Morliz sald $6,000-88,000 in federal stimulus
money will be avaliable in 2010 for iozal publle vaceine distribution, Services may Inc!ude HiNI Novel
Influenza Virgs vaccine,

Morltz sald most people with the HIN1 flu are aged 5-30, Very few peocple older than 50 have the virus,
she sdded,

$925,000 for Brown County Family Services and Probation out-of-home placemiants.

‘$7,048.98 under state cuntract with General Office Products Cornpany to buy furniture fUr the Energy
Assistance Program office In the Family Services building.

hitp:/Avww . nujournal. com/page/content.detailAd/507777 htmi?showlayous0 = 6/29/2009
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Set aside deciding how many years to aliow a tax abatement for Charles Henle, Miiford Tewnshlp, due to
arn Incomplete appiication. It was determined that bis deeded acres were about 13 acres lagg than what
was recorded I the Brown County Recorders Office. :

The purchase of software upgrades and & three-year maintenance contract for the Sentinel 511 Call-Taker
Systemn. The 911 fund wiil cover the three-year cost of $22,763.33. C

Participation |1 the PERA Phased Retirement Option (PRO) from June 16, 2009 to Juna 30, 2011 and
conslder PRO requests onh'a case-by-case basis, :

2009 legisliation aliowed Coordinated and Basic membars age 62 and alder tha sption to begin recelving a
PERA pension without formaily resigning. Employees seeking FRO must agree to subsgtantlally reduoce
working hours.

(Fritz Busch cah be e-malled at fousch@nuioyrnal.com).

Suhserlbe to The Jaurnal

http:/Awww.nujournal.com/page/content.detail/1d/507777 himi?showlay out=0 6/29/2009
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