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PROCEDURAL HISTORY

On May 5, 2009, the New Ulm Public Utilities Commission (NUPUC, or the Applicant) filed with

the Commission a large wind energy conversion system (LWECS) site permit application to

construct and operate the 10.5 megawatt (MW) New Ulm wind project (Project) in Nicollet County.

On June 26,2009, the Commission issued an Order accepting the application with conditions and

finding that a certificate ofneed was not required for the Project. The Commission conditioned its

acceptance on the requirement that the Applicant supplement the information filed by providing a

clear project map and an explanation about the decision to do the proposed Project rather than to

purchase renewable-generated power.

On July 10, 2009, the Office of Energy Security of the Minnesota Department of Commerce (the

OES) solicited comments on issues that should be considered in developing the draft site permit

for this project.

On July 30,2009, the NUPUC supplemented its filing, responding to issues raised at the

Commission meeting on June 11, 2009.' In its submission, NUPUC also requested a variance

from the Commission's general wind permit standards - specifically, the wind access buffer

setbacks. This wind permit standard requires a wind access buffer setback of five rotor diameters

In its July 30,2009 response to the Commission, NUPUC explained what actions it had taken to assess the

option of purchasing renewable-generated power. It stated that offers it had received were from 15-25

percent higher than the costs projected for an NUPUC-built and operated wind energy project.



from all boundaries of a developer's site control area (wind and land axis) on the predominant

wind axis and three rotor diameters on the secondary wind axis.2

On August 18,2009, the OES filed copies of the 27 written comments it had received in

response to its July 10, 2009 solicitation.

On September 4,2009, the OES filed comments recommending that the Commission make a

preliminary determination that the draft site permit be denied.

On September 15,2009, the Commission tabled this matter and varied the Commission's

timeline for deciding whether to issue a draft site permit. The Commission took this action to

allow the Applicant to consult with the New Ulm City Council and to allow time for the Nicollet

County Commission to consider issues relevant to this matter.

On October 13,2009, NUPUC filed a letter with the Commission indicating that it had had

discussions with the New Ulm City Council, but that no decision had been made. The NUPUC

requested that the matter again be postponed to allow for further discussions with the New Ulm

City Council.

On November 24, 2009, NUPUC informed the Commission that it had met with the New Ulm

City Council and that together they had resolved that:

... until the Commission has acted on the request for the waiver of the

Commission standards for the control of wind rights beyond those currently under

lease, a decision regarding whether and how to move ahead with the acquisition

of such additional wind rights cannot be made.

NUPUC asserted that it was entitled to either: 1) a waiver of the standard and the issuance of a

draft permit, or 2) the issuance of a draft permit conditioned upon compliance with the standard

and issuance of a final permit within two years.

On December 15, 2009, the OES filed a letter again recommending that the Commission make a

preliminary determination that the draft site permit be denied. The OES also asserted that the

NUPUC had failed to provide sufficient justification for a waiver ofthe wind access buffer

setback standard.

On December 21, 2009, the Commission met to consider the matter.

2 See In the Matter ofEstablishment ofGeneral Permit Standardsfor the Siting ofWind Generation

Projects Less than 25 Megawatts, Order Establishing General Wind Permit Standards, Docket No.

E,G-999/M-07-1102 (January 11,2008) (Exhibit A - General Wind Turbine Permit Setbacks and Standards

for Large Wind Energy Conversion System (LWECS) Permitted Pursuant to Minnesota Statute

216F.08)(Wind Permit Standards Order).



FINDINGS AND CONCLUSIONS

I. Project Description

As part of the Project, the NUPUC proposed to install five 1.65 MW wind turbine generators

mounted on SO meter freestanding tubular steel towers.3 The turbines are to be located

approximately five miles north of the City ofNew Ulm in Lafayette Township, Nicollet County,

Minnesota. The Applicant has obtained lease and easement agreements with landowners for

approximately 237 of the 550 total acres.

II. Background Regarding the Nicollet County Permitting Process

As originally conceived, the Project was proposed to be less than 5 MW, and developed for

regulation through the Nicollet County small wind energy conversion system (SWECS) regulatory

process.4 The NUPUC negotiated and secured necessary development and easements with three

land owners in August 2008, and applied to Nicollet County in the Fall of2008 for a permit to erect

a meteorological tower (MET Tower), from which wind energy resource data specific to the

project site would be developed to verify the preliminary study results produced.

The MET Tower permit application was met with significant public resistance in Nicollet County

from residents in the immediate vicinity ofthe NUPUC project site. In response to the community

opposition, Nicollet County adopted a 12 month moratorium5 on the issuance of SWECS permits

in the county and agreed to evaluate revamping the county's SWECS regulation.6

After increasing the size of the proposed Project from less than 5 MW to 10.5 MW, NUPUC

determined to proceed through the Commission's permitting process, as set forth in statute7 and

rules.8

III. Regulatory Process and Procedures

A site permit from the Commission is required to construct a large wind energy conversion system,

or LWECS, which is any combination of wind turbines and associated facilities with the capacity

3 Other associated facilities are to include step-up transformers and turbine access roads. A meteorological
tower was installed on November 24, 2008, and is to be left for data collection.

4 Under Minn. Stat. § 216F.01, Subd. 3, Nicollet County may only review wind projects that are less than 5
MW, unless they seek authority from the Commission to permit LWECS up to 25 MW in size. See Minn.

Stat. 216F.08. Nicollet County, to date, has not soughtjurisdiction for projects larger than 5 MW.

5 See Minn. Stat. § 394.34.

6 According to State Senator Kathy Sheran's letter of December 14, 2009, Nicollet County has since
established a setback requirement that would eliminate the ability ofthe city to develop within a half mile of

a homestead. Again, any revised ordinance adopted by Nicollet County applies to projects less than 5 MW.

7 Minn. Stat. §216F.

8 Minn. Rules, part 7854.



to generate five megawatts or more of electricity. This requirement became law in 1995. The

Minnesota Wind Siting Act is found at Minnesota Statutes Chapter 216F. The rules to implement

the permitting requirement for LWECS are found in Minnesota Rules Chapter 7854.

IV. Public Comment Regarding the Project

The Applicant distributed the NUPUC site permit application and notice ofapplication acceptance

to local, state and federal governmental agencies and to landowners. Notice was also published in

local newspapers.

Some 27 written comments, some with supplements or attachments, were received by the close of

the comment period on July 31, 2009. Nineteen individuals, two state agencies, Nicollet County,

and three Nicollet County Commissioners filed comments. The Applicant also filed two comments

in response to the Commission Order ofJune 26, 2009.

The comments can be categorized as follows:

• Approximately 13 of the written comments suggested putting the project elsewhere.

Seven comments raised concerns about health impacts from the Project on both humans

and animals.

• Seven comments suggested that NUPUC does not need to meet the renewable energy

objective of Minn. Stat. 216B.1691.9

Six comments addressed possible interconnection issues with the Midwest Independent

System Operator (MISO) and Xcel.

14 comments expressed concern about the use of eminent domain to obtain easements.

• 17 comments expressed opinions or concerns about additional items, including comments

on roads, project size, the request of the NUPUC for a variance from state wind buffer

setbacks, storm water permit, drainage repair, the stricter requirements ofNicollet

County's wind ordinance for small wind energy conversion systems (SWECS), impact on

farming operations, aerial application practices, and crossing of drainage ditches.

In December 2009, comments on the proposed Project were filed by State Senators Kathy Sheran

and Dennis Frederickson. Senator Sheran noted the concerns of local residents ofNicollet

County regarding the proposed Project, and requested that the Commission delay action on

NUPUC's request until the issue of management of wind rights, and the application of eminent

domain to obtain wind rights from unwilling participants could be addressed by the State

9 The Applicant stated in its May 5,2009 letter accompanying its site permit application that the NUPUC
plans to use the output from the Project to meet the State of Minnesota renewable objectives requirement in

Minn. Stat. § 216B. 1691. NUPUC subsequently acknowledged that it is not obligated to comply with the

Renewable Energy Statute, but "deems it to be socially and environmentally responsible to include a

significant element of renewable energy in its power offerings." NUPUC letter of July 30, 2009.



Legislature. Senator Frederickson voiced support for the NUPUC's efforts to construct the

proposed wind turbines to further develop city-owned electrical generating capacity at an

affordable cost. Senator Frederickson also noted the concerns raised by local production plants

with respect to the high costs of electricity and its impact on the ability to compete in the

marketplace.

On December 15, 2009, the Center for the American Experiment filed comments, concurring with

the OES that the Commission should deny the draft site permit on the grounds that: 1) the NUPUC

does not hold site control over the boundaries of the proposed project, due to the uncertainty over

whether New Ulm has the legal authority to wield the power of eminent domain; and 2) the

NUPUC has not shown that the project is compatible with state policy goals and the dictates of

Minn. Stat Chapter 216F.

V. Commission Analysis and Action

Minn. Rule, part 7854.0800 requires that after acceptance of an LWECS site permit application,

the Commission make a preliminary determination whether a permit should be issued or denied.

The issuance of a draft site permit of necessity looks forward to issuance of a final permit.

After careful consideration ofthe matter over the course offour different Commission meetings, as

well as review of the numerous public comments from potentially affected landowners in the area

and others, the Commission at this time declines to make a preliminary determination that a draft

site permit be issued for the reasons set forth below. This decision is made without prejudice to the

Applicant's rights with respect to this Project.

A. NUPUC's Request for a Variance from Wind Access Buffer and

Associated Setback

1. Positions of the Parties

In its July 30, 2009 submission to the Commission, NUPUC noted that the Commission's

permitting process and particularly the buffer setback requirements are significantly different from

the Nicollet County regulatory process under which the Project was commenced and leases

negotiated. NUPUC requested a waiver of the Commission's Wind Permit Standards Order

relating to the wind access buffer setback of five rotor diameters from all boundaries of a

developer's site control area (wind and land axis) on the predominant wind axis and three rotor

diameters on the secondary wind axis.

NUPUC asserted that a waiver ofthis requirement is justified in this instance. NUPUC argued that

it has entered into long term leases on three parcels of land for this Project. Each parcel was

selected because it contains prominent, high points better suited for the placement ofwind energy

conversion systems than the lower-lying surrounding lands. NUPUC further argued that given the

economic realities of the wind energy conversion systems as well as the physics associated

therewith, it is very unlikely that any ofthe parcels of land within the setback areas where the wind

resources are not currently under the control of the NUPUC would ever be developed for such a

wind use. NUPUC therefore asserted that granting the requested wind easements in the proposed

setback areas will ensure that no other wind energy conversion system will encroach on the same

area.

5



In its November 24,2009 letter to the Commission, the NUPUC concluded its argument by

asserting that a waiver of the wind setback buffer requirements is warranted, arguing that the

Project is environmentally sound, economically justified, and contains environmental benefits that

outweigh the arguments put forth by its opponents.

The OES asserted that a waiver ofthe Commission's wind access buffer setbacks for this Project is

not appropriate for four reasons: 1) a waiver based on the perceived interests of local property

owners presents an unmanageable standard for the Commission; 2) a waiver ofwind access buffer

setbacks does not protect possible future wind development; 3) a waiver ofwind buffer setbacks is

not compatible with the state's interest in siting large wind energy conversion system in a manner

compatible with the statutory standards of environmental preservation, sustainable development

and the efficient use of resources. Minn. Stat. § 216F.03; and 4) a waiver of the wind buffer

setbacks could place the Commission in the position of determining whether the wind rights of all

landowners are equal.

2. Commission Action

The Commission concurs with the reasoning and analysis of the OES, and declines to grant the

requested waiver of the Commission's wind access buffer setbacks, contained in the Wind Permit

Standards Order, in this matter. The NUPUC's inability to obtain voluntary wind rights from

affected landowners is not a sufficient basis on which the Commission may rely to grant the

requested waiver. Further, a sufficient case has not been made to support such action.

The wind access buffer setback standards , as established in the Commission's 2008 Wind Permit

Standards Order, are designed to protect wind rights and future development options of adjacent

landowners who are not participating in the wind project under consideration. Despite the urging

ofnumerous advocates to adopt a less conservative standard in the proceedings leading to the 2008

Order, the Commission declined to do so, thus maintaining the three rotor diameter by five rotor

diameter setback previously established.

The Commission finds that the NUPUC has failed to show sufficient justification or support for its

request for a waiver from the established setback standard. The NUPUC relies in large part on

mere speculation and conjecture as to whether the parcels of land within the setback areas where

the wind resources are not currently under the control of the NUPUC would ever be developed.

The Commission declines to grant a waiver based only on the NUPUC's unsupported projections

regarding future development, recognizing that to do so would involve a fundamentally

unmanageable standard.

It is clear that technological advances in turbines and economic feasibility factors may change and

further improve in the future. Maintenance of the established buffer setbacks will protect the wind

rights and future development options of adjacent property owners. As evidenced here, several of

the citizens filing public comments were not generally opposed to wind development on their



property, but were rather opposed to having development forced upon them by the prospect of

New Ulm exercising eminent domain proceedings.l0

Further, the Commission finds that the NUPUC's request for a waiver of the wind buffer setbacks

is not consistent with the state's interest in siting large wind energy conversion systems in a

manner compatible with the statutory standards in Minn. Stat. § 216F.03 of environmental

preservation, sustainable development, and the efficient use of resources. Upholding the future

wind rights of wind developers of all sizes and types provides certainty in their planning and

ensures the orderly and sustainable development of wind resources. Finally, the Commission finds

that no valid reason or rationale has been offered in the record in this proceeding to justify treating

one person's wind rights differently from another's.

B. The NUPUC Lacks Sufficient Wind Rights to Warrant Issuance of a

Site Permit

Throughout the course of this proceeding it has become increasingly clear that the NUPUC has

been unable to secure the wind rights necessary to meet Commission permitting standards with

respect to its proposed LWECS project.

The NUPUC has failed to demonstrate that the project has progressed to a point where it appears

that all the basic conditions for a site permit can be met. Despite an unusually lengthy process for

the consideration ofthe issuance ofa draft site permit for this Project, the NUPUC still appears to

lack adequate site control over this Project. The NUPUC continues to have site control for only

approximately half the acreage necessary to meet pertinent setback requirements (237 acres out of

550 acres in the Project)." Further, the NUPUC has not demonstrated that it will be able to secure

additional wind rights; indeed, it has frankly acknowledged that landowners in the setback area

remain opposed to the Project.l2 The Commission therefore concurs with the OES, that the

proposed Project lacks sufficient site control for the Commission to make a preliminary

determination that a draft site permit should issue at this time.

Finally, the Commission concurs with the OES that the New Ulm Wind Project, as currently

proposed, does not comply with the policy of this state to site LWECS in an orderly manner

compatible with environmental preservation, sustainable development, and efficient use of

resources found in Minn. Stat. § 216F.03. Accordingly, the Commission will deny the requested

draft site permit without prejudice.

10 In its July 30 submission, the NUPUC suggested that should a waiver by the Commission not be granted

and should its efforts to secure the necessary wind easements by negotiation fail, it would be necessary for

the City ofNew Ulm to use its powers of eminent domain to obtain necessary rights to move the project

forward. Several parties have questioned the NUPUC's right to use eminent domain, and/or the wisdom of doing

so. Further, at the Commission meeting on December 21,2009, the NUPUC voiced its reluctance to go through

eminent domain proceedings with the affected landowners. Eminent domain, of course, is a question for the courts,

and not the Commission, to resolve.

1' Developers seeking site permits usually control 75 percent or more ofthe wind rights required for their

projects at the time a draft site permit issues.

12 It appears that the potentially affected landowners and NUPUC have been at a stalemate with respect to

the Project since at least the filing ofthe site permit application with the Commission.



ORDER

1. The Commission makes a preliminary determination that the request by New Ulm Public

Utilities Commission for a draft site permit be denied without prejudice.

2. This Order shall become effective immediately.

BY ORDER OF THE COMMISSION

Burl W. Haar

Executive Secretary

(SEAL) -

This document can be made available in alternative formats (i.e., large print or audio tape) by

calling 651.201.2202 (voice). Persons with hearing or speech disabilities may call us through

Minnesota Relay at 1.800.627.3529 or by dialing 711.



STATE OF MINNESOTA)

)SS

COUNTY OF RAMSEY )

AFFIDAVIT OF SERVICE

I, Margie DeLaHunt, being first duly sworn, deposes and says:

That on the 19th day of January, 2010 she served the attached

ORDER MAKING PRELIMINARY DETERMINATION THAT SITE PERMIT SHOULD

BE DENIED.

MNPUC Docket Number: E-282/WS-09-178

XX By depositing in the United States Mail at the City of St. Paul, a

true and correct copy thereof, properly enveloped with postage

prepaid

XX

XX

By personal service

By inter-office mail

to all persons at the addresses indicated below or on the attached list:

Commissioners

Carol Casebolt

Peter Brown

Eric Witte

Marcia Johnson

Kate Kahlert

Bob Cupit

Bret Eknes

Tricia Debleeckere

Mary Swoboda

DOC Docketing

AG - PUC

Julia Anderson - OAG

John Lindell - OAG

Subscribed and sworn to before me,

a notary public, this Ifl-Hi day of

, 2010*.*wt

i^

Pfe ROBIN L. RICE
Notary Public-Minnesota

Notary Public
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