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DEPARTMENT OF ADMINISTRATION



                    Real Estate and Construction Services (RECS) 

RECS Standard of Work SW-15 for DESIGN-BUILDER Selection  (under $2 million project cost) 
Standard for:


The selection process for Design-Builder  (Qualifications-Based method).
Purpose:


To establish the policy and process for developing and awarding Design-Builder Request for Qualifications and Proposals for projects less than $2 million in project cost and/or less than $200,000 design fee.  Projects that are $2 million in project cost or have a design or planning fee of $200,000 or more are to be referred to the State Designer Selection Board for making the selection.
Background:
Authority and mandated requirements for the selection of a Design-Builder are contained in Minnesota Statute §16C.33.  Upon delegated authority from the Commissioner of Administration, a RECS Selection Committee will be formed to oversee and facilitate the evaluation and selection of contractors under the Design-Builder procurement method.  The committee will coordinate and consult with Materials Management Division buyers.

Minn. Statute §16C.33 provides authority for design-build procurement.  In accordance with this statute, the process to select a Design-Builder occurs in two (2) steps 
1.  RFQ (Request For Qualifications) is published in the State Register and MMD virtual plan room.  Responses to Part 1 of the RFQ are evaluated by a Selection Committee and a minimum of three firms who respond to the RFQ are shortlisted. 

2.  Shortlisted firms.  The shortlisted firms’ responses to Part 2 of the RFQ are evaluated; the scores are tallied and the scoring results are used to select the firm who is to be awarded the contract.

Applicability:  This standard process applies to the Real Estate and Construction Services (RECS) Division of the Department of Administration.  The process is applicable to the requirements as defined in Minn. Statute §16C.33. 
References or related documents:


RECS-CT-01 Contracting Policy

RECS SW-01 Standard Work for PTSC Contracting 

RECS SW-07 Standard Work for Vendor Evaluations

RECS SW-09 Standard Work for Contract Payment Requests

RECS SW-11 Standard Work for Vendor Performance Report

RECS SW-15b Standard Work – Design Builder Subcontracting

Estimated time for completion:
   Two months 
Standard:  


Preliminary RFQ & RFP Process Steps

1.  Decide when to use Design-Builder procurement.  The RECS Project Manager requests approval from their supervisor to use the Design-Builder method for their project when they believe design-build project delivery is appropriate for the construction project.  The supervisor obtains approval from the Division Director.
1.1 This Standard process applies ONLY to projects less than $2 million in project cost and/or less than $200,000 design fee.  Projects that are $2 million or more in project cost or have a design or planning fee of $200,000 or more are to be referred to the State Designer Selection Board for making the selection.
.1  Exception:   Legislative authority to the Commissioner of Administration (or the Commissioner of the Agency making the selection) to select a design-builder for a specific project in lieu of the State Designer Selection Board.

1.2 Minn. Statute §16C.33 provides for two selection methods:

a.  Qualifications-Based Selection

b.  Design and Price-Based Selection
         This Standard process is applicable only to QUALIFICATIONS-BASED SELECTION.

         Differentiation between the two processes:

a.  QUALIFICATIONS-BASED:  Under this method, the State and Design Builder enter into a Guaranteed Maximum Price (GMP) contract.  This method does not require the State to produce preliminary plans and specifications for the prospective Design-Build companies to submit a price for.  Responders are evaluated on their fees and hourly rates.  Following selection and contract execution, the Design-Builder prepares the design and the design for review by the State.  Subcontract bidding is then required to establish a Guaranteed Maximum Price.

b. DESIGN and PRICE-BASED: (This is an option that may be used when the project cost is greater than $2 Million where selection will be made by the State Designer Board). Under this method, the State and Design-Builder enter into a “Fixed-Price” Contract.  This requires the State to provide and advertise preliminary plans and specifications and other information in sufficient detail to describe the character, quality, and scope of the project so that a price can be submitted in response to an RFP.  Because a price for the design and construction is submitted, no subcontract bidding is required.
Under this method, the State must also offer a stipend (0.3% of the design and construction cost) if the State asks for detailed design or construction documents to be submitted with the responder’s proposal.  All proposers except the selected design-builder is to receive the stipend for their costs.
1.2.1    The Design-Builder selection process under this standard of work occurs in two steps. The first step or part is to evaluate Qualifications and establish a shortlist of firms.  A minimum of three firms are required to be shortlisted.  If less than three firms are shortlisted, all proposals are rejected and the RFQ must be readvertised.  

The second step is to evaluate the shortlisted firms’ project specific criteria responses and proposed fee and hourly rate.  The fee and hourly rate are submitted in a separate envelope and are revealed and scored only after evaluators have turned in their scores of all other criteria.  When the fee and hourly rate envelopes are revealed and scored, no other criteria scores can be altered.

2.  Notification.  Following approval to use the Design-Builder procurement method, the Project Manager notifies the Selection Committee Chairperson (See #3 below).  
3.  Form the Selection Committee.  The Project Manager provides the names of nominated selection committee members and technical advisors to the Selection Committee Chairperson.  The Committee will be composed of the following members:

1. RECS’s Construction Program Manager– Committee Chairperson *
2. RECS’s Agency Team Executive (Assigned agency) – Evaluator 

3. RECS’s Project Manager (Assigned to project)  – Evaluator
4. Client Agency Representative (1) – Evaluator 

5. Client Agency Representative (2) – Evaluator 
6. Technical Advisors:  There will also be one or more technical advisors assigned to the committee based upon the technical scope of a specific project.  Technical Advisors may be either State or non-State employees.  Non-State employees may be other Subject Matter Experts.

All members or designated alternates must be present to constitute a quorum. At least three members of the selection committee shall have architectural and engineering or construction industry expertise. 

*The RECS Director or RECS Construction Program Manager may designate a RECS Staff person to be the Committee Chairperson for any specific project.

4.  Use the approved RFQ Form.  The RECS Project Manager obtains the approved RFQ documents as the starting point for the Design-Builder solicitation (typically this is the RFQ that was last used for selection on a previous project). The RFQ is reviewed by the RECS Project Manager and consultant design team and modified to meet the needs of the specific project.  (These modifications are typically limited to scope, cost and schedule information criteria for evaluation or other project specific information)  The approved RFQ will have the evaluation process stated in it.  
5.  Develop the evaluation criteria for the RFQ.  The RFQ process and criteria for evaluation center around the Design-Builder’s experience and their insurance and bonding capabilities.  After evaluations and shortlisting the RFQ responses, the second part of the RFQ that focuses on Price project specific criteria are evaluated. (Project specific criteria are criteria such as the Proposed Project Approach, Work Plan and schedule).  When establishing the weight of price the general rule is that a minimum of 40% of the total points is allocated (Note:  Using the Qualifications-Based method, the RFP would consider fees and hourly rates but not price for construction since the Design-Builder will be providing the design at a later date).  The RFQ form has a sample evaluation criteria table as a starting point and the general breakdown of points that will be awarded for each general area but the RECS Project Manager and consultant design team will need to review these for applicability to the project.   The mandated Criteria to be evaluated are:
a. experience as a constructor and primary designer
b. capacity of key personnel, technical competence and capability to perform
c. past performance of the proposer and its employees, including the designer
d. proposer's safety record
e. availability to the project locale
f. familiarity with the project locale
g. compliance with state and federal law
h. other criteria as identified by the Owner’s project team
i. other criteria as identified by the Design Builder and agreed upon by Owner
j. The criteria shall not impose unnecessary conditions beyond reasonable requirements to ensure maximum participation of qualified firms
The RFP is to clearly state that there will be a negotiation process following selection.
The RECS Project Manager will facilitate development of the RFQ using input and information from other RECS staff, the customer agency and any previous studies that were conducted. 
6. Obtain final approval of RFQ.  After developing the approved RFQ Format and prior to publishing, the RECS Project Manager forwards the final draft to the Selection Committee Chairperson for a final review.  The RECS Project Manager, then submits the RFQ draft to the RECS Contracting.  RECS Contracting reviews the drafts, prepares a RFQ Certification Form and submits the Cert Form with draft RFQ & RFPs to Materials Management Division (MMD) for review and approval.  

7.  Finalize the RFQ.  In their process of reviewing and approval of the Certification Form, MMD may have comments or revisions to be made and will return the RFQ for revisions.  The RECS Project Manager incorporates MMD’s revisions into the RFQ or RFP.
a.  While MMD is reviewing the RFQ, the Project Manager will continue to work on gathering attachments that will be published with the RFQ.  Attachments should be studies or predesign, sample Design-Builder Contract to be used.
RFQ Process Steps 
RFQ- PART 1  (Qualifications criteria)

8.  The RFQ is Published.  Following MMD’s Certification Form approval, The RECS Project Manager makes any final revisions recommended by MMD and provides the final RFQ and RFP documents, along with any exhibit attachments, to RECS Contracting.  RECS Contracting then finalizes and publishes the RFQ in the State Register and on the MMD bidding website (virtual plan room).  

9.  Committee Member Agreements are distributed.  The RECS Project Manager identifies the individual members to serve as evaluators on the Selection Committee. This information is forwarded to the Committee Chairperson who distributes the Selection Committee Evaluation Team Instructions and Selection Committee Team Member Agreement (Attachment A and B) to the Committee Members and the Committee’s Technical Advisors.  The selected Members serving on the Selection Committee and the Technical Advisors review and sign the Agreement and return them to the RECS Selection Committee Chairperson.   Signed copies of the agreements are to be completed and delivered to the RECS Selection Committee Chairperson either before or at the time the evaluators turn in Part 1 of their scores.  If the Chairperson wishes to have an initial meeting to hand out RFQ responses, the member agreements are signed and collected at this meeting.
10.  Informational Meeting.  For the benefit of interested responders, while the RFQ is being advertised, the RECS Project Manager will conduct an informational meeting in coordination with the Consultant Architect/Engineer and Agency.  The RFQ is to contain a project specific date, time and location for an informational meeting.
11.  RFQ Questions and Addenda.  The RFQ will contain deadlines for responders to submit questions. This deadline will occur several days after the Informational Meeting.  All questions will be submitted to RECS Contracting.  RECS Contracting will submit technical questions to the Selection Committee Chairperson who will distribute the questions to the committee member or party responsible for responding.  The Selection Chairperson will collect all question responses and deliver them to RECS Contracting.
The Selection Chairperson will determine the need for and coordinate the issuing of RFQ Addenda with RECS Contracting.
Note that the Selection Chairperson may delegate these activities to the RECS Project Manager if that project manager is a member of the selection committee.

12.  Determine responsive RFQ submissions.  When responses are received, RECS Contracting reviews all responses to see which are acceptable based on the RFQ (pass/fail requirements, etc.) and deemed to be responsive submissions.
13.  Passing RFQ Responses are forwarded to the Selection Committee Members.  RECS Contracting forwards the passing RFQ responses to the RECS Selection Committee members.  A Blank Evaluation / Scoring Sheet is distributed along with the responses.
RECS Contracting holds all sealed envelopes containing fee and hourly rate information.

Committee members are reminded that they are not to discuss the proposals with anyone outside of the committee.
14.  RFQ Evaluation and Scoring Process. The Members of the Selection Committee receive the passing RFQ Responses from RECS Contracting and individually carry out their evaluation.  The RFQ evaluation will be for the purpose of evaluating Part 1 criteria and selecting a minimum of 3 firms to be shortlisted 

Following each Committee member’s evaluation, the Selection Committee meeting will be held to finalize the evaluations.
15.  RFQ Score Tabulations. Once the evaluations and scores are completed, they will be collected by the RECS Selection Committee Chairperson and given to RECS Contracting.  RECS Contracting will rank the responders based on the total number of points awarded to them.  RECS Contracting creates and presents the spreadsheet of the scores to the evaluation team and informs them of the shortlisted firms.
16.  RFQ Shortlisting. The RECS Selection Committee will meet to select 3 to 5 of the top scoring firms to be shortlisted to receive the RFP.  The guidelines for shortlisting are:
a.  Minn. Stat. §16C.33 requires that a minimum of 3 responders to be shortlisted.  Thus, if only 3 proposals are received, all responding firms will be shortlisted.  (In this situation, the Committee would not be required to meet to select the shortlisted firms).  If one or more of the responses indicate that the company(s) response do not meet the needs of the project, then the committee will either:  

(1) solicit new proposals; (2) revise the RFQ and thereafter solicit new proposals using the revised RFQ; (3) select another allowed procurement method; or (4) reject all proposals.

b.  When more than 3 proposals are received, the Committee will meet and review the total scores of all responders.  Up to 5 of the top scoring responders will be eligible for shortlisting.  The top 3 scoring companies will be shortlisted, then the 4th and 5th companies will be selected as follows:    
·  If two or more evaluators scored the 4th ranked proposal in the top three, the firm is included in the shortlist.  

· If two or more evaluators scored the 5th ranked proposal in the top three, the 4th and 5th ranked firms are included in the shortlist.  

RFQ- PART 2  (Fee and Project Specific Criteria)
17.  Selection Committee May Meet.   The Chairperson determines whether the committee needs to meet prior to scoring Part 2.  Committee members are reminded that they are not to discuss the proposals with anyone outside of the committee.
18.  PART 2  Evaluation, Interviews and Scoring Process. Following Part 1 scoring results, the Selection Committee members proceed with evaluating and scoring Part 2 of the shortlisted firms’ responses. RECS Contracting forwards a blank Evaluation / Scoring Sheet to the members.  The Members individually carry out their evaluation which can be done as part of the meeting or the committee may do their individual evaluations at a time convenient to them.  The members then bring their scores to a final meeting where scores are discussed and finalized. 
The Selection Committee will next proceed to conduct interviews with the shortlisted firms.  After the interviews, the Selection Committee will score the interviews and submit final scores to the Contracting Authority for Part 1 and Part 2.  The Selection Committee may adjust technical scores (Part 1) based on information derived in the interview.  The Contracting Authority will add the scores for Attachment F Part 1 and Part 2 and divide the total by seven.  This point total will be added to the points awarded for the Fee proposal, resulting in the Total Points for each shortlisted firm.

Since there is not yet a design for which a responder can base a construction cost on, the price portion of the scoring will consist of evaluating the Design-Builder’s fees and hourly rates. This scoring is done by RECS Contracting where the Members of the RECS Selection Committee are not given the results of the price evaluation until the members have completed and submitted their evaluation scores.
19.  The Selection Committee meets to finalize the evaluations.  At the scheduled time, the selection committee meets with the Technical Advisors to obtain safety records and to finalize their evaluations and scores.  Committee members may ask questions of the Technical Advisors in order to fully understand and finalize their evaluations.  After finalizing evaluations they are handed to the Committee Chairperson who:

1.   Delivers the score sheets to RECS Contracting who tabulates the scores;  OR

2.   The Committee Chairperson may also request a Committee member tabulate the scores and deliver the results to RECS Contracting.
20.  Ranking the responses and making a recommendation.  RECS Contracting will rank the responders based on the total number of points awarded. RECS Contracting presents the spreadsheet of the complete evaluation to the evaluation team to get their recommendation/concurrence on the award of the contract or to not award from this solicitation.

Following the tabulation, the Selection Committee may be required to meet again in order to finalize the selection.  This would be in a situation where scoring was missed or incomplete.
21.  Awarding the contract.  After getting the recommendation/concurrence of the Selection Committee team, RECS Contracting presents the apparent award winner or the rejection of all bids to the Selection Committee Chairperson. If awarding, the Selection Committee Chairperson signs the recommendation to award letter and submits to the Commissioner of the Department of Administration or delegated authority  to get approval to award.  The options available to the Selection Committee Chairperson are to recommend award, disapprove the award and rebid, or not award and abandon the project.

22.  Produce the contract documents.  RECS Contracting is notified when the Commissioner of the Department of Administration, or delegated authority, approves an award.  RECS Contracting notifies the selected firm, the Selection Committee members and the Project Manager. RECS Contracting also sends notice of non-award to the responders that were not awarded.
23.  Contract.  RECS Contracting sends the selected firm the contract to be signed.  This may require the Project Manager to review the contract prior to sending.   
24.  Design-Builder Subcontracting.  For the Design-Builder’s subcontracting requirements and process, see Standard of Work SW 15b – Design-Builder Subcontracting.

END
Process for revising standard:


Submit electronic document of this standard with tracked and redline changes.

Date:

July 16, 2010            Revision Date:  June 5, 2014

Attachment A

Design-Builder RFQ/RFP Selection Committee –EVALUATION TEAM INSTRUCTIONS

Overview

The selection method being used is a qualifications-based selection process and will include the overhead and fee that the design-builder proposed to charge for its design and construction services.   Essentially this means that the responders to the RFQ will be scored and selected to receive a contract for the work based on a combination of a qualifications score and price score.  Each responder will submit a written proposal containing their qualifications along with a fee proposal contained in a separate sealed envelope.  RECS Contracting will hold the price/fee amounts until evaluators have completed their qualifications scoring.

SHORTLISTING

General

The selection committee, consisting of seven members, will perform the shortlisting and conduct the interviews for the final selection.  A technical review team will also be formed to review the response to this RFQ and provide advice to the selection committee.

Proposal Distribution & Instructions 

A copy of each proposal will be distributed to each member of the technical review team and selection committee.  Along with the proposals, the evaluation team will also receive:

1. Evaluation Instructions

2. Evaluator Declaration

3. Evaluator Scoring Sheet

Reviewing Proposals

When you receive the proposals, all technical review team and selection committee members will need to sign the Evaluator Declaration Form that indicates that they have no conflict of interest with any of the responders.  The first step, before doing a full review and evaluation is to review the responders and individuals to determine if a conflict of interest exists (the Evaluator Declaration Form has additional guidance on this).  If you believe that you have or may have a conflict of interest please notify the Chair, ________________.

Scoring Guidance

 SEQ CHAPTER \h \r 1An Evaluation Scoring Sheet will be provided to each evaluator.  This scoring sheet will have a table that lists the evaluation criteria along with the number of points assigned to each criterion.  The evaluation weights (points)  will be calculated by the RECS Contracts Section once all scores are received.  If you have questions regarding the proposal or are not clear about how to assign a score, please contact the Chair ______________ who will help clarify the issue or contact RECS Contracting to ask the Respondents for additional information to clarify it. Each selection committee member will then score and rank each Proposal using the Evaluator Scoring Sheet.

Please ensure all files are secure (both electronic and physical versions) so no one else has access to view or edit your rating sheet. Notes made are collected and become a part of the official file and become public record.  IT IS NOT RECOMMENDED THAT YOU MAKE NOTES DIRECTLY ON THE PROPOSALS.  Please refer all questions you receive regarding the RFQ or proposals to RECS Contracting.  Do not discuss or share your scores with other technical review team or selection committee participants or anyone else.    Completed scoring sheets should be sent to Sherry Van Horn at sherry.vanhorn@state.mn.us or delivered to RECS office to the attention of Sherry Van Horn.

RFQ Evaluation Review Meeting

For all proposal/responses meeting the Pass/Fail Criteria, the Selection Committee will review, evaluate and score the responses for the degree to which each response meets the remaining Attachment F, Part 1 criteria.  After proposals are evaluated the technical review team and selection committee will meet to discuss proposals and score anomalies.  Each selection committee member may adjust their scores based on additional information that may be shared/revealed (based on the written proposals only) during the technical review team and selection committee meeting.  At that time the selection committee will then review overall standings and finalize the scores.   After scores are finalized, the selection committee will develop a shortlist of up to 5 of the Highest Scoring Respondents to be interviewed.  The meeting will also be used to develop the interview questions.  Following the meeting, each selection committee member will proceed to evaluate and score each shortlisted response against the Attachment F Part 2 criteria, except Interview and Fee criteria.     

Interviews

In advance of the interviews, the technical review team and selection committee will meet to discuss the responses against the Attachment F, Part 2 criteria, excepting Fee, and score anomalies.  The selection committee members may adjust their scores based on additional information that may be shared/revealed at the technical review team and selection committee meeting.  The final step of the process will be to conduct interviews and score each shortlisted firm.  Each interview will generally last an hour (30 minute presentation with 30 minute Q & A).  There will be a short introductory presentation with a question answer session.  The questions will largely come from the list developed during the shortlisting meeting.  There will be a chance to ask follow-up questions by the group.  At the end of the interviews the selection committee members will each assign a score to the interview criteria as shown on the Evaluator Scoring Sheet.

Final Evaluation Meeting

After the interviews, the Selection Committee may adjust technical (Part 1 and Criteria 2.1-2.3 in Part 2) scores based on information derived in the interview.  No technical score awarded may be adjusted by more than ten percent (10%) of the maximum points available for each criteria. In no event shall a score exceed the maximum points available for each evaluation criteria. The Contracting Authority will add the final scores for Attachment F Part 1 and Part 2 and divide the total be seven.  This point total will be added to the points awarded for the Fee proposal, which are revealed after receiving the final scores, resulting in the Total Points for each shortlisted firm. At that time the selection committee will consider the total scores for all the proposals and make a selection and recommendation of award.

Attachment B

RECS Selection Committee Member Agreement
Design-Builder Procurement
DATE:


TO:

Potential Evaluation Team Members and Technical Advisors to the RECS Selection Committee
FROM:

RECS SELECTION COMMITTEE CHAIRPERSON

SUBJECT:
Evaluation Team Member Agreement

You have been identified as someone who may be interested in serving as an Evaluation Team member or Technical Advisor for the following project:

                        Design-Builder for

                          [  INSERT PROJECT NAME ]






    RECS Project Number:   [ INSERT PROJECT NO. ]

In this capacity, you will be sent the Request For Qualifications (RFQ) and Request for Proposal (RFP) responses to be reviewed and rated.  The evaluation process will occur in two steps (or phases):

After evaluating and rating the RFQ, the Selection Committee will meet to discuss the proposals and shortlist the highest rated responders.  Technical Advisors may be asked to participate in this meeting.  Then an RFP will be sent to the shortlisted responders. After evaluating and rating the RFP responses, the Selection Committee will meet again to select the most qualified consultant for this project.  

Cost proposals will be opened after the RFP responses have been rated and scores are received from the Selection Committee Team Members.
In accordance with State Statutes and Best Practices, please find the attached Team Member Agreement for your review and signature.
Should you have a Conflict of Interest or question of one, please notify the RECS Project Manager or RECS Selection Committee Chairperson.  A decision will be made as to whether the “Conflict of Interest” will disqualify you from serving as a Member and evaluator on the RECS Selection Committee.

Thank you,       RECS SELECTION COMMITTEE CHAIRPERSON
Evaluation Team Member’s Declaration

REQUEST FOR QUALIFICATIONS (RFQ) and REQUEST FOR PROPOSALs (RFP) for:   

Design-Builder for the  [ ENTER PROJECT NAME ]  RECS Project Number:   [ enter project number ]
RESPONDERS BEING EVALUATED:

  [ enter names of companies]
1. Agree to serve

I agree to serve on this evaluation team. I have discussed this with my supervisor based on the procurement plan, and my vacation and training schedule and I will undertake to attend all required meetings.

2. Fair and equal treatment

I agree to ensure that each offeror is given fair and equal consideration. I will participate fully and certify that I will follow the review process as set forth in the RFP.

3.   Contact with responders

I will not participate in individual meetings or have any other individual direct contact with proposers during the evaluation process. 
4.   Confidentiality

I understand the need for confidentiality.

During the evaluation process and while evaluation team meetings are in session, the evaluation team shall maintain confidentiality. I understand that in accordance with Minnesota Statutes, Section 13.591, all data submitted in response to an RFP and all data related to the evaluation of the proposals is non-public data and remains non-public data until the evaluation process is complete. No member shall transmit, communicate, or otherwise convey preliminary conclusions or results of what was proposed by the offerors, or that a particular proposal will be selected. All internal workings of the evaluation team shall be kept non-public. Unless requested or approved by the Procurement Manager, no copies of proposals shall be made or shown to anyone outside of the evaluation team.

5. No conflict of interests

I certify that neither I nor any member of my immediate family has a material personal or financial relationship with any offeror or direct competitor of any offeror under consideration by this evaluation team.  I further certify that no other relationship, bias or ethical conflict exists which will prevent me from evaluating any proposal solely on its merits and in accordance with the Request for Proposal’s evaluation criteria.

Furthermore, I agree to notify the Procurement Manager immediately if my personal or financial relationship with any of the offerors changes at any time during the evaluation process, or if any other factor changes that would give rise to an actual or perceived conflict of interest.

I have read and understand this declaration along with the attached Minnesota Statutes Section 43A.38 relating to the code of ethics for employees in the executive branch and any other similar statutes, rules or ordinances for other public employees.  I agree to be bound by the rules and principles expressed in these documents. I know of no conflict of interest on my part.  I have not committed nor will I commit any act that would compromise my impartiality.  I have not accepted nor will I accept any gratuities or favors that would compromise my impartiality.  My recommendations shall be based upon an objective review of each offeror's proposal and the appropriate award criteria stated in the solicitation.

Check if you are a Technical Advisor
  □    As a Technical Advisor to the RECS Selection Committee, I acknowledge and agree to be bound by the rules and principles expressed in this agreement and the attached Minnesota Statutes Section 43A.38
________________________________________________________________

Please PRINT First and Last Name 



Title

________________________________________________________________

Signature 







Date

________________________________________________________________

Agency / Organization / Other




Phone Number

43A.38 CODE OF ETHICS FOR EMPLOYEES IN THE EXECUTIVE BRANCH.

Subdivision 1.Definitions.
For the purpose of this section the following definitions shall apply:

(a) "Business" means any corporation, partnership, proprietorship, firm, enterprise, franchise, association, organization, self-employed individual or any other legal entity which engages either in nonprofit or profit making activities.

(b) "Confidential information" means any information obtained under government authority which has not become part of the body of public information and which, if released prematurely or in nonsummary form, may provide unfair economic advantage or adversely affect the competitive position of an individual or a business.

(c) "Private interest" means any interest, including but not limited to a financial interest, which pertains to a person or business whereby the person or business would gain a benefit, privilege, exemption or advantage from the action of a state agency or employee that is not available to the general public.

Subd. 2.Acceptance of gifts; favors.
Employees in the executive branch in the course of or in relation to their official duties shall not directly or indirectly receive or agree to receive any payment of expense, compensation, gift, reward, gratuity, favor, service or promise of future employment or other future benefit from any source, except the state for any activity related to the duties of the employee unless otherwise provided by law. However, the acceptance of any of the following shall not be a violation of this subdivision:

(a) Gifts of nominal value or gifts or textbooks which may be accepted pursuant to section 15.43. 

(b) Plaques or similar mementos recognizing individual services in a field of specialty or to a charitable cause.

(c) Payment of reimbursement expenses for travel or meals, not to exceed actual expenses incurred, which are not reimbursed by the state and which have been approved in advance by the appointing authority as part of the work assignment.

(d) Honoraria or expenses paid for papers, talks, demonstrations, or appearances made by employees on their own time for which they are not compensated by the state.

(e) Tips received by employees engaged in food service and room cleaning at restaurant and lodging facilities in Itasca State Park.

Subd. 3.Use of confidential information.
An employee in the executive branch shall not use confidential information to further the employee's private interest, and shall not accept outside employment or involvement in a business or activity that will require the employee to disclose or use confidential information.

Subd. 4.Use of state property.
(a) An employee shall not use or allow the use of state time, supplies or state-owned or leased property and equipment for the employee's private interests or any other use not in the interest of the state, except as provided by law.

(b) An employee may use state time, property, or equipment to communicate electronically with other persons including, but not limited to, elected officials, the employer, or an exclusive bargaining representative under chapter 179A, provided this use, including the value of the time spent, results in no incremental cost to the state or results in an incremental cost that is so small as to make accounting for it unreasonable or administratively impracticable.

(c) The commissioners of administration and finance shall issue a statewide policy on the use of electronic mail and other forms of electronic communications by executive branch state employees. The policy is not subject to the provisions of chapter 14 or 179A. Appointing authorities in the legislative and judicial branches shall issue policies on these issues for their employees. The policies shall permit state employees to make reasonable use of state time, property, and equipment for personal communications and shall address issues of privacy, content of communications, and the definition of reasonable use as well as other issues the commissioners and appointing authorities identify as necessary and relevant.

Subd. 5.Conflicts of interest.
The following actions by an employee in the executive branch shall be deemed a conflict of interest and subject to procedures regarding resolution of the conflicts, section 43A.39 or disciplinary action as appropriate: 

(a) use or attempted use of the employee's official position to secure benefits, privileges, exemptions or advantages for the employee or the employee's immediate family or an organization with which the employee is associated which are different from those available to the general public;

(b) acceptance of other employment or contractual relationship that will affect the employee's independence of judgment in the exercise of official duties;

(c) actions as an agent or attorney in any action or matter pending before the employing agency except in the proper discharge of official duties or on the employee's behalf; or

(d) the solicitation of a financial agreement for the employee or entity other than the state when the state is currently engaged in the provision of the services which are the subject of the agreement or where the state has expressed an intention to engage in competition for the provision of the services; unless the affected state agency waives this clause.

Subd. 6.Determination of conflicts of interest.
When an employee believes the potential for a conflict of interest exists, it is the employee's duty to avoid the situation. A conflict of interest shall be deemed to exist when a review of the situation by the employee, the appointing authority or the commissioner determines any one of the following conditions to be present:

(a) the use for private gain or advantage of state time, facilities, equipment or supplies or badge, uniform, prestige or influence of state office or employment;

(b) receipt or acceptance by the employee of any money or other thing of value from anyone other than the state for the performance of an act which the employee would be required or expected to perform in the regular course or hours of state employment or as part of the duties as an employee;

(c) employment by a business which is subject to the direct or indirect control, inspection, review, audit or enforcement by the employee;

(d) the performance of an act in other than the employee's official capacity which may later be subject directly or indirectly to the control, inspection, review, audit or enforcement by the employee.

Subd. 7.Resolution of conflict of interest.
If the employee, appointing authority or commissioner determine that a conflict of interest exists, the matter shall be assigned to another employee who does not have a conflict of interest. If it is not possible to assign the matter to an employee who does not have a conflict of interest, interested persons shall be notified of the conflict and the employee may proceed with the assignment.

Subd. 8.Precedence of chapter 10A.
Where specific provisions of chapter 10A apply to employees and would conflict with this section, the provisions of chapter 10A shall apply.

Subd. 9.Limits.
This section shall not be interpreted to apply to any activity which is protected by sections 179A.01 to 179A.25 and collective bargaining agreements and practices thereunder nor to prevent a current or former employee from accepting employment with a labor or employee organization representing employees. 

History: 

1981 c 210 s 38; 1982 c 560 s 35; 1984 c 462 s 27; 1Sp1985 c 17 s 9; 1987 c 128 s 1; 1997 c 202 art 2 s 34; 2008 c 204 s 42

